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A Judicial Perspective on San Diego’s Updated Civility Guidelines

After the County Bar adopted a Code of Conduct, the San Diego
Superior Court incorporated the Code into its Local Rules. It’s
reasonable to assume the Court will do the same with the Bar’s
new Attorney Civility and Practice Guidelines. Why do civility
rules need to be written down? Shouldn’t attorneys treat each
other with decency and respect without being told to do so? Many
attorneys -- including most who practice in San Diego -- strive to
be civil, professional, and courteous.

By Judge Katherine Bacal
However, and un-
fortunately, almost
everyone has dealt
Judge Katherine Bacal with an attorney who

seemed to enjoy mak-
ing opposing counsel’s life miserable. Will the
new Civility Guidelines make dealing with such
attorneys easier and better? Probably not. Those
attorneys will continue to do whatever they be-
lieve they can get away with while staying just
on the right side of the disciplinary line. Or, the
bad actors go over the line and the State Bar
steps in. Another set of attorney conduct rules
or guidelines, whether or not incorporated into
the Court’s rules, won’t ensure compliance with
the California Rules of Professional Conduct,
nor will they make nasty people nice.

On the other hand, there are expectations
stated in the Bar’s new Guidelines that might
not be a matter of mere common sense. Attor-
neys who would say that they comport them-
selves with a high degree of civility might be
surprised to learn that certain of their actions
violate the Guidelines.

Indeed, the Guidelines are violated on a regu-
lar basis by otherwise civil attorneys. For ex-
ample, the Bar expects attorneys to refrain from
proposing a stipulation in the presence of the
court unless the other parties previously agreed
to it. (§ II-G.) Many times, attorneys at ex parte

hearings suggest resolving the dispute between
the parties by a stipulation. Most of the time
counsel are truly just trying to come up with an
amicable resolution. Sometimes, though, coun-
sel try to demonstrate to the court how reason-
able they are (in contrast to unreasonable op-
posing counsel). The other side has not had the
chance to contemplate the new proposal. Would
the court think an attorney is being obstreper-
ous if they don’t agree to the proposed stipu-
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President’s Letter

By Randy Grossman

[ am honored to serve as the ABTL San Diego President
for 2019, and pleased to report that we are off to a great
start providing programs and pursuing initiatives that are
aligned with our mission to “promote the highest ideals of
the legal profession — competence, ethics, professionalism

and civility.”

On January 9, 2019, we held our annual
Board Dinner to welcome new members and
thank colleagues who termed off the board.
On January 26, 2019, ABTL held its bi-annual
Trial Skills seminar where several talented ju-
nior lawyers showcased their advocacy skills
in a mock trial before an esteemed group of
senior litigators and judges. Congratulations
to our co-chairs Frank Johnson, Andrea My-
ers, and David Lichtenstein for planning a
successful seminar.

We held our first dinner program of the
year on February 19, 2019. The hard work of
Program chairs Paul Reynolds and Rich Se-
gal helped us pack a full house at the Westin
San Diego. We enjoyed fascinating war stories
about the high-profile Waymo v. Uber trial. In
addition, our Leadership Development Com-
mittee successfully completed its first MCLE
lunch on March 4, 2019, entitled “Surprise!
Handling the Unexpected Before Trial.”

Under the leadership of Retired Judge Victor
Bianchini, we formed a committee to identify
trial opportunities for junior lawyers at local
prosecutor offices. The committee already met
with the City Attorney to discuss the program
and plans to meet with other agencies soon.

And our membership committee, with leader-
ship from our former president, Michelle Bur-
ton, and our Judicial Advisory Board Chair,
Judge Randa Trapp, started an outreach pro-
gram to recruit attorneys and judges in River-
side County to join our chapter.

We have outstanding programs planned for
2019. Our second board meeting and dinner
program is scheduled for May 29, 2019, and
will feature San Diego’s new United States At-
torney, Robert S. Brewer, Jr. The 10th An-
nual Judicial Mixer is scheduled for July 9,
2019, and our annual fundraiser and dinner
program will be held in September. Please visit
our website to learn more about our full cal-
endar of events.

Finally, I would like to acknowledge and
thank our sponsors, our board, officers Alan
Mansfield (Vice President), Rebecca Fortune
(Treasurer) the Hon. Lorna Alksne (Secretary),
and Lori McElroy (Executive Director) for their
service and support. I am grateful to serve the
San Diego ABTL chapter and look forward to
spending time with as many of you as possible

during 2019.
avv
Romdy. Gprosor
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(continued from cover)

lation? While the proposed resolution may be
reasonable, it could also have unintended con-
sequences (at least for the party on whom it was
sprung). A better, more civil solution is to tell
the court that there may be a way to work the
matter out, and ask to speak to the other side
outside the presence of the court. Better still,
confer with counsel before your matter is called.
(See Comment #41.)

In addition to reading the Guidelines, I'd also
suggest reading the Comments. Some may be
helpful and even surprising. For example, many
attorneys don’t know how to properly address a
judge in court. It’s “the Court.” (See Comment
#18.) Not “Dude” (as [ was once called). Similar-
ly, although not specifically stated in the Com-

ments, jurors are not “you guys.” “Ladies and
gentlemen of the jury” works just fine.

[ think I speak for all my colleagues when I say
nothing makes us happier than parties working
things out between themselves. But if you can't,
the next best thing is to litigate civilly, with in-
tegrity and professionalism. Read the new At-
torney Civility and Practice Guidelines. Share
them with your colleagues. Consider specifically
agreeing with opposing counsel to follow them.
And thank you for making San Diego the best
place to practice law.

This article first appeared in the San Diego Lawyer maga-
zine. It is reprinted with the permission of the San Diego
County Bar Association.



Recent Changes to the Federal Rules of Civil Procedure

By Courtney Baird and Christopher Champine, Duane Morris LLP

On December 1, 2018, substantive amendments to the Federal Rules of Civil Procedure
took effect. These amendments do not fundamentally alter the litigation process, but
they reflect the legal community’s growing reliance on technology and align the Federal
Rules of Civil Procedure (“FRCP”) with modern legal practices. The most impactful
changes eliminate the certificate of service requirement for e-filings, require electronic
filing and service for parties represented by counsel, update the class action rule, and
extend the automatic stay after entry of judgment.

FRCP 5: Electronic Filing,
Service, and Signatures

Several tech-friendly amendments were made
to FRCP 5. Section (d)(1) no longer requires a
certificate of service for service using a court’s
e-filing system. However, for documents filed
but not served using the e-file system, a certifi-
cate of service must still be provided. Amended
Rule 5 also eliminates the requirement to obtain
consent from an opposing party for electronic
service, so long as the serving party uses the
court’s e-filing system to serve registered sys-
tem users. The Advisory Committee Note also
provides that electronic service can be made
through other means with the consent of the
person served.

Section (d)(1) of amended Rule 5 also man-
dates electronic filing of court materials by per-
sons represented by counsel. Exceptions can
be made for good cause or where local rules re-
quire non-electronic filing. Amended FRCP 5(d)
(1) also gives courts permission to allow pro se
litigants to use electronic filing. The Committee
Note, however, expresses concern that relying
too heavily on electronic filing might make it dif-
ficult for pro se litigants to access the court, and
that orders requiring pro se litigants to file elec-
tronically should be made carefully.

Finally, amended FRCP 5(d)(3)(C) includes a
national signature provision for e-filings. Using
an electronic signature requires filing through a
person’s e-filing account, together with that per-
son’s name on a signature block. Amended Rule
5 does not go into detail as to what information
the signature block must contain.

FRCP 23: Class Actions

Major changes were made to FRCP 23, which
controls the procedure for litigating class ac-

tions. The new rule amends the methods of
notice to (b)(3) class members to include “elec-
tronic means, or other appropriate means.” This
important change allows notice to be given by
sending an email or, possibly, even a text mes-
sage to class members. This is especially con-
venient when limited contact information is
available for class members. The Advisory Com-
mittee Note recognizes many practitioners are
already using new technologies to give effective
notice.

Amended Rule 23(c)(2)(B) continues to call for
providing class members with the best notice
practicable, but gives no preference for any one
method. Using any means of communicating or
even a combination of different means of com-
municating is sufficient, so long as those means
ensure reliable notice.

Amended Rule 23(e) now requires additional
information to determine whether to give notice
of the proposed settlement to the class. If the
court is able to both approve the proposal under
Rule 23(e)(2) and certify the class, the court can
direct notice to all class members who would
be bound by the settlement. Amendments to
subsection (e) also expand the “fair, reason-
able, and adequate” standard applicable to
class settlements by providing factors for courts
to consider when evaluating proposed settle-
ment agreements, including the type of benefits
the settlement will confer, plans for unclaimed
funds, the existence of other pending or antici-
pated litigation, and anticipated attorneys’ fees.

Subsection (e) now also requires specificity
when objecting to a settlement agreement and
court approval for payment in connection with
foregoing or withdrawing a challenge to a pro-
posed settlement. This should reduce the delays
to class relief that occur when objections are



Recent Changes to Federal Rules of Civil Procedure

made for illegitimate reasons. Lastly, amended
FRCP 23(e) states that a court’s decision to send
notice of a proposed settlement to the class un-
der FRCP 23(e)(1) is not appealable.

FRCP 62 and 65.1: Stay After Judgment

Amendments were made to FRCP 62 and
FRCP 65.1 that clarify and streamline timing is-
sues. Amended Rule 62 extends the automatic
stay after entry of judgment from 14 to 30 days.
The Advisory Committee noted the “apparent
gap” between the expiration of the automatic
stay after judgment and the time for filing ap-
peals. The 30-day stay should coincide with the
time to file most appeals. However, Rule 62 now
permits the court to dissolve the automatic stay
by court order and allows a party to obtain a

stay “by providing a bond or other security.”
Amended Rule 65.1 conforms to the changes
made to Rule 62.

Conclusion

The FRCP amendments, while far from
groundbreaking, should be applauded for align-
ing the Rules with the realities of modern legal
practice. The amended FRCP reflects the vital
role technology plays in most lawyers’ day-to-
day lives, and will save their clients time and
money by reducing delays in litigation and set-
tlements.

This article first appeared in the San Diego Lawyer maga-
zine. It is reprinted with the permission of the San Diego
County Bar Association.
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The New Rules of Professional Conduct, Rule #1: READ THEM

By Mark Mazzarella

When I set out to write an article about California’s

revised Rules of Professional Conduct (“the Rules”)

my goal was to discuss the changes, or at least the

substantial ones, sufficiently that someone who

read the article at least would know enough to spot

issues that deserved further investigation. After I

spent enough time with the revised Rules to have

a sense that I could write a meaningful article, I

realized my goal was far too ambitious. My revised

goal is to tell you enough about the new Rules

that I will motivate you (that is “scare you”) into reading them for yourself. Anything
less would be a disservice to the reader. Even well-intentioned lawyers with busy
schedules and hard deadlines tend to put tasks like reading the new Rules on the
back burner, sometimes forever. My advice is “don’t.”

The last major revision to the Rules was in
1992. The most recent, with sixty-nine (69) new
and revised Rules, went into effect November 1,
2018. A lot was changed. Even the way the Rules
are numbered was changed. The old Rules used
numbers and dashes, like 3-310. The new Rules
use numbers and dots, like 1.7, similar to the
ABA’s Model Rules. The Rules Revision Commis-
sion consisted of 19 voting lawyers and judges
and 5 non-voting advisors. Their assignment
was to recommend changes which addressed
developments in the law since the old Rules
were approved, and eliminated unnecessary dif-
ferences between the California Rules and the
ABA’s Model Rules, which are used by a prepon-
derance of the states. The Commission did that,
and more.

Many of the “new” Rules have previously exist-
ed within the State Bar Act, codified at Business
& Profession’s Code Section 6000 et. seq. or else-
where within the California Codes. Now, how-
ever, in addition to any other penalty for their
violation, a lawyer is subject to Bar discipline.

For example, Rule 1.8.3 now makes it unethi-
cal for lawyers to draft wills or financial instru-
ments which contain substantial gifts to the law-
yer or her family unless the lawyer has complied
with Probate Code Section 21374, et. seq. which
invalidates such gifts unless certain actions are
taken. Rule 8.4.1 retains the previous prohibi-

tion against discrimination and retaliation in
representing or terminating the representation
of a client. But it now also makes it unethical to
discriminate in connection with hiring, training
or compensation decisions, which acts already
are prohibited by a number of state and federal
statutes and regulations. Rule 8.4.1 expands
upon Rule 2-400 by including discrimination
based on medical condition, genetic information,
marital status, veteran status, “or any other
category of discrimination prohibited by ap-
plicable law whether the category is actual
or perceived.” A review of the Comments to
Rule 8.4.1 should motivate any prudent lawyer
to take a close look at his firm’s personal policies
and procedures. Rule 3-110 “Failing to Act Com-
petently,” did not mention supervision of sub-
ordinates, although the requirement to subordi-
nates is addressed in the Business & Professions
Code. However new Rules 5.1 through 5.3 now
expressly makes supervision an ethical require-
ment. Furthermore, lawyers now have the ethi-
cal obligation to make reasonable efforts to make
sure those they supervise comply with the new
Rules. Rule 8.4.1 and Rules 5.1 through 5.3 now
combine to create an ethical duty on the part
of all lawyers in a firm to “advocate corrective
action to address known harassing or discrimi-
natory conduct” even by the non-attorney em-
ployees of the firm, whether or not the purported
offender is a subordinate.



The New Rules of Professional Conduct...

Some of the new Rules have incorporated con-
cepts developed over the years by the trial and
appellate courts regarding unacceptable negotia-
tion and litigation tactics. For example, Chapter
3 of the new Rules contains prohibitions against
engaging in conduct which has no substantial
purpose. Any conduct the only purpose of which
is to increase cost and delay is now sanction-
able not only by the Court, but also by the Bar.
New Rule 5.1 now prohibits lawyers from charg-
ing unconscionable fees. Fees may be consid-
ered unconscionable if the attorney has failed
to disclose material facts to the client, fraudu-
lently mislead the client, or “intentionally over-
reached when negotiating a fee.” It is easy to
envision circumstances when clients who want
to avoid paying a large contingency fee in a suc-
cessful case will argue intentional overreaching
in hind sight.

Some of the new Rules address issues which
most of probably thought were not even in ques-
tion. For example, Rule 1.8.7 requires a client’s
informed written consent before a lawyer can en-
ter a plea of guilty or nolo contendere. I should
hope so. Rule 1.15 requires advance attorney
fee deposits to be deposited into a client trust
account, not just advance costs. I thought that
was the rule already. Rule 1.8.10 makes some
changes to the Rule prohibiting sex with a client.
For most of us the subtle distinctions between
the old and new Rules will not be a big issue.

Some of the new Rules create as many ques-
tions as they answer. For example, Rule 1.18
states that attorneys owe “prospective clients”
the duty of confidentiality, even when no at-
torney/client relationship ensues. But if a cli-
ent has consulted an attorney and revealed
confidential information with an expectation of
privacy, hasn’t the attorney/client relationship
been established under existing case law? In
that case, the client isn’t “prospective.” We can
anticipate some interesting litigation arising out
of this rule change.

Most important, some of the New Rules are just
plain scary. New Rule 1.7 is on the top of my list
of “The Rules that are most likely to be litigated.”
Rule 1.7 pertains to conflicts of interest, and re-

places Rule 3-310. Under the old Rules, nothing
got lawyers into more trouble than not identify-
ing and dealing with conflicts soon enough and
well enough. Rule 1.7 is certain to bring about
even more litigation.

At first blush Rule 1.7 seems essentially the
same as Rule 3-310. But they are not at all the
same. Rule 1.7 is much broader. Rule 3-310
provided a list of conflicts of interest. While the
language was not without ambiguity, it was easy
under most circumstances to tell if you had a
conflict that fell within one of the enumerated
categories. Rule 1.7 adopts the Model Rules ap-
proach. As explained in footnote 4 to Rule 1.7,
even if there is no direct conflict, there is a con-
flict that requires informed written consent “if
there is a significant risk that the lawyer’s
ability to consider, recommend or carry out
an appropriate course of action for the cli-
ent will be materially limited as a result of
the lawyer’s other responsibilities, interests,
or relationships, whether legal, business, fi-
nancial, professional, or personal.”

It is a safe bet that any plaintiff’s malpractice
attorney worth his or her salt will be able to fash-
ion an argument in every case that the client’s
previous lawyer’s “other responsibilities, inter-
ests, or relationships, whether legal, business,
financial, professional, or personal,’in some ma-
terial way kept the lawyer from recommending
and carrying out the course of action which the
plaintiff’s attorney, with the benefit of hindsight,
says should have been taken. Here are just a few
illustrations of what might fall into that category.

* The lawyer was going through a divorce

* The lawyer got sick

* The lawyer had a rule that weekends were
“family time”

* The lawyer was the managing partner of her
firm or had personal investments that were a
priority

* The lawyer was not able to work the long trial
days he did in his youth

(continued on page 10)



The New Rules of Professional Conduct...

(continued from page 9)

You get the point. Most of us have other re-
sponsibilities, interests, or relationships, wheth-
er legal, business, financial, professional or
personal, which keep us from doing everything
we would do for clients if not constrained by
the facts of life. An objective reading of Rule 1.7
would seem to call for us to get a waiver of con-
flict due to the constraints of the human condi-
tion. Do we now need to “confess” to our clients
all of the factors in our lives which might distract
us from the practice of law? Do we need a con-
flict waiver if our love life is distracting us from
our work? How about if we have young children
who take up more of our time and attention than
is optimal in a law practice? Or, do we need to
disclose if we, or our wife, is pregnant? After all,
all those sleepless nights are bound to take the
edge off.

[ have only touched upon a few illustrative sec-
tions of the new Rules in this article. Hopefully,
they have been enough to make you appreciate
the importance of reading the Rules thorough-
ly. There is bound to be a lot of litigation over
the next few years concerning the new Rules. If
you want to represent the parties in that litiga-
tion, and not be one of them, I encourage you to
download or print out a copy of the new Rules
right now, and commit to reading them before
another week passes.

The new and old Rules, as well as the Rules
Revision Commission’s Comments, can be found
at http://www.calbar.ca.gov/Attorneys/Con-
duct-Discipline/Rules/Rules-of-Professional-
Conduct
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Multi-State Employers Beware: FCRA Disclosures Must Be On
a Single Document and May Not Include State, Local, or Other

Extraneous Disclosures

By Daniel Gunning and Mark Rein, Wilson Turner Kosmo LLP

The Fair Credit Reporting Act (FCRA), originally enacted in 1970, was one of the
first federal laws aimed at securing information privacy in the computer age. As credit
checks and employment background checks became the norm, FCRA sought to protect
consumer privacy by requiring, among things, disclosures regarding what information
is being collected and how it is being used.

In the employment context, FCRA requires
employers to follow specific procedures before
using third-party credit reports and criminal
background checks to screen job applicants or
employees. Specifically, employers must obtain
written permission from the consumer after
providing a written disclosure explaining what
information is being obtained and how that in-
formation may be used. Before making an ad-
verse employment decision (i.e. not selecting the
applicant for hire), the employer must give the
consumer a copy of the report and an opportu-
nity to dispute the information contained within
the report. And after the decision becomes final,
the employer must also comply with certain no-
tice requirements. If the employer fails to follow
these procedures, the employer may be subject
to penalties, and perhaps more significantly, the
prevailing consumer’s attorneys’ fees and costs.

Once thought of as the easiest requirement,
the disclosure obligation has gotten many em-
ployers in class-action trouble because of its
specificity and its overlap with corresponding
state laws. For example, FRCA requires em-
ployers to provide a “clear and conspicuous”
disclosure “in a document that consists solely
of the disclosure.” Several states have similar
disclosure requirements, such as California’s
Investigative Consumer Reporting Agencies Act
(ICRAA).

For administrative ease and uniformity, many
multi-state employers have been using a single
disclosure to comply with both FCRA and ev-
ery state’s requirements. But that practice must
now come to an end. In a recent Ninth Circuit
decision, Gilberg v. California Check Cashing
Stores, LLC 913 F.3d 1169 (9th Cir. 2019), the
appellate court struck down an employer’s prac-
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tice of providing applicants with a disclosure
form that contained not only a FCRA disclosure,
but also a variety of other state mandated dis-
closures—including for applicants in New York,
Main, Oregon, Washington, California, Minne-
sota, and Oklahoma. The court concluded the
disclosure violated both FCRA and ICRAA be-
cause the disclosure requirements in each stat-
ute mean what they say: each disclosure must
be in a document that consists “solely” of the
disclosure. Thus, neither FCRA nor ICRAA per-
mit employers to combine their respective dis-
closures together, regardless of how “closely re-
lated” they may seem.

The Ninth Circuit also provided definitions
for the terms “clear” and “conspicuous” for
purposes of FCRA and ICRAA. The court held
that “clear” means “readily understandable,”
and “conspicuous” means “readily noticeable to
the consumer.” Applying these definitions, the
court held that the employer’s disclosure was
conspicuous, but not clear. The court noted the
headings on the disclosure were capitalized,
bolded, and underlined, so it met the statute’s
“conspicuous” requirement—even after noting
the font on the front was “inadvisably” small
and cramped. But the court held that com-
bining state and federal disclosures, including
state disclosures that were not applicable to the
applicant, was confusing and therefore violated
the “clear” test.

The take-away from this decision is straight-
forward: employers operating in multiple states
should provide separate disclosures for each
state. Employers should also make sure that
each disclosure is clearly captioned and free
from typos and other confusing language.
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By Monty A. McIntyre, ADR Services, Inc.

CALIFORNIA SUPREME COURT
Civil Procedure

Sweetwater Union High School Dist. v. Gilbane
Bldg. Co. (2019) _ Cal.5th _, 2019 WL 962324:
The California Supreme Court affirmed the Court
of Appeal’s decision that affirmed the trial court’s
denial of defendants’ anti-SLAPP motion to strike
under Code of Civil Procedure section 425.16. In
the second stage of an anti-SLAPP hearing, when
determining a plaintiff’s probability of success, a
court may consider statements that are the equiv-
alent of affidavits and declarations because they
were made under oath or penalty of perjury in Cal-
ifornia. In this case, change of plea forms, factual
narratives, and excerpts from grand jury testimony
satisfied this requirement. A court may consider
affidavits, declarations, and their equivalents only
if it is reasonably possible the proffered evidence
set out in those statements will be admissible at
trial. Conversely, if the evidence relied upon can-
not be admitted at trial, because it is categorically
barred or undisputed factual circumstances show
inadmissibility, the court may not consider it in
the face of an objection. If an evidentiary objection
is made, the plaintiff may attempt to cure the as-
serted defect or demonstrate the defect is curable.
(February 28, 2019.)

Employment

Goonewardene v. ADP, LLC (2019) _ Cal.5th _,
2019 WL 470963: The California Supreme Court
reversed the Court of Appeal decision that had al-
lowed an employee to bring causes of action for
unpaid wages against a payroll company for the
employer for breach of the payroll company’s
contract with the employer under the third party
beneficiary doctrine, negligence, and negligent
misrepresentation. The California Supreme Court
ruled that an employee may not be viewed as a
third party beneficiary who may maintain an ac-
tion against the payroll company for an alleged
breach of the contract between the employer and
the payroll company with regard to the payment of
wages. Moreover, an employee who alleges that he
or she has not been paid wages that are due can-
not maintain tort causes of action for negligence
and negligent misrepresentation against a payroll
company. (February 7, 2019.)
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CALIFORNIA COURTS OF APPEAL
Arbitration

Correia v. NB Baker Electric, Inc. (2019) _ Cal.
App.Sth _, 2019 WL 910979: The Court of Appeal
affirmed the trial court’s order granting a petition
to compel arbitration of all causes of action in a
wage and hour case, except the Private Attorney
General Act of 2004 (PAGA; Labor Code, section
2699 et seq.) claim, and staying the PAGA claim
until the conclusion of the arbitration. The trial
court acted within its discretion in considering
plaintiffs’ response to the arbitration petition even
though plaintiffs filed the response after the statu-
tory deadline. The California Supreme Court deci-
sion of Iskanian v. CLS Transportation Los Angeles,
LLC (2014) 59 Cal.4th 348 (Iskanian), which held
unenforceable agreements to waive the right to
bring PAGA representative actions in any forum,
remains binding on California courts. The recent
decision of the United States Supreme Court, in
Epic Systems Corp. v. Lewis (2018) __ U.S. __ [138
S.Ct. 1612] (Epic), does not change this result.
While Epic reaffirmed the broad preemptive scope
of the Federal Arbitration Act, it did not address
the specific issues before the Iskanian court in-
volving a claim for civil penalties brought on be-
half of the government and the enforceability of an
agreement barring a PAGA representative action in
any forum. The trial court also properly declined to
compel arbitration of the PAGA claim and stayed
that issue until after the arbitration. (C.A. 4th,
February 25, 2019.)

Civil Procedure

Sunrise Financial, LLC v. Super. Ct. (2019) _ Cal.
App.Sth _, 2019 WL 476095: The Court of Appeal
denied a writ petition challenging the trial court’s
denial of a Code of Civil Procedure section 170.6
challenge by several defendants to the trial judge
on the basis that it was untimely filed. The Court
of Appeal ruled that the trial court properly found
defendants’ section 170.6 challenge was untimely
because it was filed more than 15 days after they
made an appearance in the action by filing an op-
position to a Code of Civil Procedure section 403
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transfer/consolidation motion in the judge’s de-
partment. While the section 170.6 time deadlines
were not written with section 403 transfer motions
in mind, this conclusion best effectuates the legis-
lative intent when viewing the specific words of the
statute and the statutory purpose and objectives.
(C.A. 4th, February 7, 2019.)

Elder Abuse

Darrin v. Miller (2019) _ Cal.App.5th _ , 2019
WL 337088: The Court of Appeal reversed the trial
court’s order denying a petition for a restraining
order under Elder Abuse and Dependent Adult
Civil Protection Act (Elder Abuse Act; Welfare & In-
stitutions Code, section 15600 et seq.). The trial
court erred in denying the petition because the re-
straining order was requested against a neighbor.
The Court of Appeal ruled that the plain language
of the Elder Abuse Act authorizes a trial court to
issue a restraining order against any individual
who has engaged in abusive conduct, as defined
by statute, toward a person age 65 or older regard-
less of the relationship between the alleged abuser
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and victim. (Welfare & Institutions Code, sections
15610.07(a)(1) and 15657.03.) (C.A. 1st, filed Jan-
uary 28, 2019, published February 21, 2019.)
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The California Consumer Privacy Act of 2018

- What Litigators Need To Know

By Jae Park

The California Consumer Privacy Act of 2018 (CCPA), signed into law on June 28,
2018, introduces a sweeping new privacy regime that imposes significant changes to
how businesses collect, store, sell and process consumer “personal information” of
California residents. It also introduces significant penalties and the potential for an
expansive private right of action. Because the CCPA goes into effect January 1, 2020,
it’s important for all litigators to understand the key provisions of the CCPA and how
the environment around data security and privacy litigation in California is about to

undergo a radical change.

KEY DEFINITIONS

Key to understanding the CCPA are the defi-
nitions of “business,” “consumer,” and “person-
al information” because the CCPA governs how
“businesses” collect, store, and use “consumer”
“personal information.”

“Business”

The CCPA defines “business” as: (1) any for-
profit entity; (2) that does business in Califor-
nia; (3) collects or directs to be collected con-
sumer personal information, or determines the
purposes and means of processing consumer
personal information; and (4) satisfies any of
three thresholds:

» Annual gross revenue in excess of $25 million;

* Annually buys, receives, sells or shares the
personal information of 50,000 or more Cali-
fornia residents; or

* Derives 50 percent or more of annual revenues
from selling consumer personal information.!

The CCPA also defines “business” as any for-
profit entity that controls or is controlled by a
business, as defined above, and that “shares
common branding with the business.” 2

“Consumer”

The CCPA defines “consumer” as any natu-
ral person who is a California resident, however
identified, including by any unique identifier.?
This definition is therefore broader than a “con-
sumer” in the traditional sense (i.e., someone
that has purchased a product) and would in-
clude employees of a business, individuals who
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enter into commercial transactions with other
businesses, and non-consumers of a particular
business.

“Personal information”

“Personal information” is defined as infor-
mation that “identifies, relates to, describes, is
capable of being associated with or could rea-
sonably be linked, directly or indirectly, with a
particular consumer or household.” The term
“household™ is not defined. In addition, the
CCPA lists express categories that are consid-
ered personal information under the statute, in-
cluding real name, biometric information, email
address, social security number, and account
information, as well as IP address, “commer-
cial information, including records of personal
property, products or services purchased, ob-
tained, or considered, or other purchasing or
consuming histories or tendencies,” geolocation
data, “internet or other electronic network ac-
tivity information,” and information regarding a
consumer’s interaction with” a website, applica-
tion, or advertisement, and “inferences drawn
from any of the information identified” above “to
create a profile about a consumer reflecting the
consumer’s preferences....”® Personal informa-
tion does not include publicly available infor-
mation.® This new and expansive definition of
personal information is significant for litigators
because it would include information routinely
gathered (e.g., cookie placement information,
website traffic, browsing history, etc.) that are
currently not generally considered personal in-
formation. Thus, the regulatory enforcement
and private right of action could target busi-
nesses unwittingly collecting “personal informa-
tion” without complying with the CCPA.
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NEW RIGHTS AND OBLIGATIONS

The CCPA grants covered consumers the
right to request, up to two times per year, that
businesses disclose the categories and specific
pieces of personal information collected, sold, or
disclosed about the consumer dating back 12
months’ by submitting a “verifiable consumer
request”.® The AG is developing implementing
regulations defining the contours of the verifi-
able consumer request process. In addition,
consumers will also have the right to “opt-out”
from a sale of their personal information from a
business to a third-party.® Businesses will need
to notify consumers of their right to opt-out,
and notify consumers if their personal informa-
tion has been sold to any third party.!® “Sell”
is defined broadly to include selling, renting,
releasing, disclosing, disseminating, making
available, transferring, or otherwise communi-
cating a consumer’s personal information by
the business to another business or third party
for monetary or “other valuable consideration.”!!
Consumers also have the right to request that a
business delete personal information it has col-
lected from the consumer.!?

Covered businesses will have a stand-alone
obligation to disclose the categories of personal
information collected about consumers, and the
purposes for such collection and use, at or be-
fore the point of collection.!® This includes dis-
closing the right of disclosure in any online pri-
vacy policy or California-specific description of
consumer rights!* and designating methods for
submitting a request for personal information.!®
Businesses must also provide a the consum-
er multiple opportunities to opt out, including
through “clear and conspicuous” link on their
homepage and in the privacy policy and/or Cali-
fornia rights page that directs the consumer to
a website that allows the consumer to opt-out.!®
The CCPA also provides training requirements
for businesses and restrictions on when a busi-
ness can contact the consumer.!”

EXEMPTIONS

The CCPA contains important exemptions for
businesses already collecting covered informa-
tion under the Confidentiality of Medical Infor-
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mation Act (CMIA), Health Insurance Portability
and Availability Act of 1996 (HIPAA), Fair Credit
Reporting Act (FCRA), Gramm-Leach-Bliley Act
(GLBA) and Driver’s Privacy Protection Act of
1994 (DPPA). However, that these exemptions
may only be partial because the definition of
personal information under the CCPA is, in
most cases, broader than the definition of cov-
ered information in the statutes listed above.
Thus, a business could be collecting the broad
array of personal information under the CCPA,
but only a small subset of that information is
covered under the statutes listed above.

REGULATIONS, ENFORCEMENT
AND PRIVATE RIGHT OF ACTION

In addition to directing the AG to “solicit broad
public participation” and adopt implementing
regulations on or before July 1, 2020,'® cover-
ing the categories of personal information, the
definition of unique identifiers, the methods of
submitting requests,!® exemptions, opt-out re-
quests, monetary threshold for coverage, busi-
ness notification requirements, and verifiable
consumer requests, the CCPA empowers the AG
to enforce all provisions of the CCPA, subject to
a 30 day safe harbor. Violations may result in
injunctive relief or civil penalties in an amount
of no more than $2,500 per violation or $7,500
for each intentional violation.?

Also, CCPA provides a private right of action
when there is unauthorized access and exfiltra-
tion, theft or disclosure of a consumer’s non-
encrypted or nonredacted personal information
resulting from the business’s violation of the
duty to implement and maintain reasonable se-
curity procedures.?! Available remedies include
injunctive relief and statutory damages not less
than $100 and not greater than $750 per con-
sumer per incident or actual damages, whichev-
er is higher.?? Like the AG enforcement, the pri-
vate right of action is generally subject to a 30
day safe harbor provision.?® Significantly, there
is a current proposal to expand the private right
of action to the entire statute and remove the 30
day safe harbor provision.

(continued on page 18)
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(continued from page 17)

KEY TAKEAWAYS

Although the CCPA will likely change before
now and January 1, 2020, the broad defini-
tions of “business, “consumer” and “personal
information” coupled with new obligations and
the enforcement and the private right of action
provisions will no doubt spur privacy and con-
sumer litigation under the CCPA.

Covered businesses should begin compliance
efforts now, including segregating their data,
identifying the data that fit the definition of con-
sumer personal information, rather than relying
on the 30-day safe harbor period after receiving
a “notice of violation” or “notice to cure” from
the AG.
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Moreover, consumers will be entitled to bring
an action if a business fails to maintain “rea-
sonable security procedures and practices ap-
propriate to the nature of the information to
protect the personal information stored.” These
broad undefined terms will likely result in liti-
gation which will require a close analysis of
many factors, such as the business’s nature,
industry, size, etc. to determine whether the
business maintained “reasonable” security pro-
cedures and practices. It would be prudent for
businesses to conduct a gap assessment and/
or risk analysis on cybersecurity controls/pro-
grams currently in place and enhance them
where necessary.

FOOTNOTES

11d. at § 1798.140(c)(1)(A)-(C).
2 1d. at § 1798.140(c)(2).
31d. at § 1798.140(g).
41d. at § 1798.140(0)(1).
51d. at § 1798.140(0)(1)(A)-(K).
6 1d. at § 1798.140(0)(2).

7 1d. at § 1798.140(a), (c).

8 1d. at §§ 1798.100(c); 1798.140(y).
91d. at § 1798.120(a).

10 Id. at § 1798.120(b).

11 Id. at § 1798.140(t)(1).

12 Id. at §1798.105(a), ().

13 Id. at § 1798.100(b).

14 1d. at §1798.130(a)(5)(A).

15 Id. at § 1798.130(1).

16 1d. at § 1798.135.(a)(2)(A)-(B).

17 1d. at § 1798.135(a)(3)-(4).

18 Id. at § 1798.185(a).

19 Id. at § 1798.185(a)(4)-(7).

20 Id. at § 1798.155(b).

211d. at § 1798.150(a)(1).

22 1d. at § 1798.150(a)(2).

23 Id. at § 1798.150(a)(2), (b).
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