
A l i c e : If I had a wo rld of my ow n , eve rything would be non-

s e n s e . Nothing would be what it is because eve rything wo u l d

be what it isn’t . And contra ry - w i s e ; what it is it wo u l d n ’t be,
and what it wo u l d n ’t be, it wo u l d . You see?

L ewis Carro l l , A l i c e ’s A d ve n t u res inWo n d e rl a n d

We re Mr. C a rroll in our midst
and writing today, the title to his
famous wo rk might re a d : A l i c e ’s A d-

ve n t u res in Califo rn i a. D i s c retion and
the seriousness of the topic pre clude a
m o re fanciful comparison betwe e n
A l i c e ’s Wonderland and the evo l v i n g
legal landscape surrounding Business
and Pro fessions Code section 17200,
C a l i fo rn i a ’s Unfair Competition Law
(the “ U C L” ) . Humor can, h oweve r,
highlight the uncomfo rt able fact that
when litigating claims on behalf of
“the ge n e ral publ i c ” under the UCL,
“the ge n e ral publ i c ” often is what it
i s n ’t , and isn’t what it is.

UCL juri s p rudence re s e m bles Wonderland because we
l a cka consistent appro a ch to claims brought in the inter-
est of “the ge n e ral publ i c ” under section 17204. O n e
might expect that “the ge n e ral publ i c ” would have the
same meaning as “The People of the State of Califo rn i a ,”
that is to say“the People as a body, rather than as individu-

Some thirty ye a rs ago , meetings of
the mu l t i - agency Organized Crime Stri ke Fo rce in San
Francisco consisted large ly of listening to stories of dru g
raids in the Golden Triangle and other non-securi t i e s - re l a t-
ed pro s e c u t i o n s . We attorn eys at the SEC always re fe rre d
c riminal securities matters to the United States A t t o rn ey ’s
O ffice in the Southern District of New Yo rk , owing to the
unwillingness or inability of the United
States A t t o rn ey s ’ o ffices in other dis-
t ricts to pursue such cases.

H ow times have ch a n ge d . In 2003,
t h e re we re 246 securi t i e s - related pro s e-
cutions in 38 juri s d i c t i o n s . D u ring this
p e ri o d , the SEC has sought to bar 144
o ffending corporate exe c u t i ves and di-
re c t o rs from holding positions with
p u blic companies. ( D o n a l d s o n , C h a i r-
man of the SEC, Senate Committee

t e s t i m o ny re Sarbanes-Oxley ( S e p t . 9 ,
2003).) The Justice Department budge t
for fiscal year 2003 included funds fo r
35 new assistant U. S .A t t o rn eys to tack l e
c o r p o rate fraud — one-quarter of those pro s e c u t o rs
assigned to Califo rn i a . The number of pro s e c u t o rs in San
Francisco devoted to securities fraud increased by almost
50 perc e n t .

This art i cle analyzes the positive and negative aspects
of this dramatic swing and makes cautious sugge s t i o n s
and predictions for the future .

The Sentencing Guidelines
The Organizational Sentencing Guidelines fi rst cre a t e d

in 1991 accomplished Congre s s ’ goal of re m e dying what
it perc e i ved to be a “ s o f t n e s s ” on white collar crime by
the fe d e ral judiciary, and conveyed substantial powe rs to
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fe d e ral pro s e c u t o rs that can be used to encourage coop-
e ration and guilty pleas from defe n d a n t s . Since the guide-
lines often provide for ex t reme sentences, based large ly
on the amount of money lost by inve s t o rs , p e rsons not
d i re c t ly or know i n g ly invo l ved in the alleged fra u d
m ay find themselves facing potential offense levels in the
40-plus ra n ge , t ranslating to possible decades-long
i n c a rc e ra t i o n .

T h e re is growing concern over re p o rts of instances
w h e re individuals have materi a l ly ch a n ged their stori e s
once offe red the ability to plead to one or two counts fo r
c rimes other than the type of securities fraud at the heart
of the allegations. (S e e S chacter & Stern , B ri n ging Out

the Rough Stuff,25 Nat’l L.J.N o .47 (Au g . 1 1 ,2003) at 15.)
The carrot from the prosecution is the prospect of a
“ d ow n wa rd depart u re ” f rom high-term sentences no
l o n ger subject to judicial discre t i o n , depending upon the
d e gree of “ c o o p e ra t i o n ” gi ven by the defendant — with
c o o p e ration measured at the time of sentencing. G i ve n
the hope of probation or a year or less in prison with
p o s s i bly some time in a halfway house or home deten-
t i o n , c o m p a red with decades in pri s o n , the impetus to
bend the truth to implicate others becomes large .

While being the fi rst to plead guilty has always been
the key to favo red tre a t m e n t , the ex t remes of the sen-
tencing guidelines combined with the complexity of the
financial issues invo l ved in some of these cases inv i t e
i n j u s t i c e . The recent sentencing of Jamie Olis in the
D y n e gy case highlights the concern . H e re , a mid-leve l
exe c u t i ve who did not cooperate with the pro s e c u t i o n
( read plead guilty and implicate others ) , re c e i ved a 24-
year sentence. (United States v. O l i s,N o . 0 3 - C R - 2 1 7 - A L L
( S . D.Tex . , filed June 10, 2003.) Had he been sentenced
for the same crime in 1999, his sentence would have
been one-fo u rth as long. The significance of this is not to
s u g gest that a 24-year sentence may not be appro p ri a t e
under certain circ u m s t a n c e s , but to question the re p e r-
cussions of such sentencing.

The Feeney Amendment
On its fa c e , the Pro s e c u t o rial Remedies And Other

ToolsTo End The Exploitation Of Child To d ay Act of 2003
(the“ P ROTECT Act”) is intended to intensify the penal-
ties for child exploitation and to fund state kidnapping-
a l e rt systems like the popular Amber A l e rt in Califo rn i a .
( P u b . L . N o . 1 0 8 - 2 1 , 117 Stat. 650 (2003).) Instead, i t
a p p e a rs to have become an example of the doctrine of
unintended consequences. These consequences stem
f rom an add-on known as the Fe e n ey Amendment (i d. ,
117 Stat. at 657), w h i ch in essence re s t ricts fe d e ral judge s
f rom exe rcising their discretion with respect to the fe d e r-
al sentencing guidelines in criminal cases.

The Fe e n eyA m e n d m e n t ’s attempt to limit judicial sen-
tencing depart u res applies to a l l fe d e ral sentencing mat-
t e rs , not just those involving child abduction or ex p l o i t a-
t i o n . ( C a h i l l , Tightening the Reins, 2 A BA Jo u rnal E-
R e p o rt 13 (Ap ril 4,2 0 0 3 ) ,ava i l abl e at LEXIS,A BA Libra ry,
E - R e p o rt File.) Under the Fe e n ey Amendment “ d ow n-

wa rd depart u re s ” in sentencing are now to be tra cked on
a judge - by - j u d ge basis through re p o rting to the De-
p a rtment of Justice both by the Judicial Commission and
by the United States A t t o rn ey s ’ o ffi c e s . The result is
potential “ bl a ck l i s t i n g ” of judges deemed too lenient in
their interpretation of sentencing guidelines.

The reaction to this amendment has been swift and
fi e rc e . Although the Fe e n eyAmendment has been consti-
t u t i o n a l lyupheld (see U. S . v. B o rd o n, 300 F. S u p p . 2 n d
1288 (S.D. Fla 2004)) (Fe e n ey Amendment ch a l l e n ged in
p a rt based on the alleged violation of the Constitution’s
s e p a ration of powe rs re q u i re m e n t ) , opposition to it has
been widespread and not limited to individual judges and
d e fense counsel. The opposition includes the Ju d i c i a l
C o n fe rence of the United States, the U. S . S e n t e n c i n g
Commission and the A m e rican Bar A s s o c i a t i o n . (S e e , e . g. ,
Letter from A . C a r l t o n , P resident of the A BA , to Sen. H a t ch
( Ap ril 1, 2 0 0 3 ) , h t t p : / / w w w. ab a n e t . o rg / p o l a d v / l e t t e rs /
108th/sent 040103.html.) This loss of discretion has led
to the resignation of some fe d e ral district judge s , w h o
s t ro n g ly believe that de novo rev i ew by the circuit court s
of appeal does not gi ve an equivalent impression of the
l i ve testimony and evidence in a court ro o m . ( Po s t , Two

U. S . Ju d ges Fi re at “ Fe e n ey,” 26 Nat’l L. J. N o . 23 (Fe b . 9 ,
2 0 0 4 ) , at 4.)

The United States Supreme Court , in its just issued
opinion of B l a ke ly v.Wa s h i n g t o n , s t ru ck down the sen-
tencing guidelines of Washington State. This decision
e ffe c t i ve ly fo rces the courts to revisit the fe d e ral guide-
lines as we l l . It will hopefully result in more judicial sen-
tencing discre t i o n ,while letting the guidelines guide.

R e p resenting a Business Entity and/or an Individual
D e fense counsel’s stra t e gic analysis diffe rs substantially

w h e re a business entity is a potential defendant in addi-
tion to the individuals who may be targe t s . H i s t o ri c a l ly, i n
s e c u ri t i e s - related cases, the practice has been not to indict
the entity. This too is ch a n gi n g , leading to pro found con-
sequences to individuals when the company coopera t e s
with the gove rn m e n t .

The shift towa rds corporate cooperation can be seen in
an SEC Section 21(a) re p o rt . E x ch a n ge Act Release No.
3 4 - 4 4 9 6 9 , 77 SEC Docket (CCH) 220 (Oct. 2 3 . 2 0 0 1 ) . T h i s
re p o rt sets fo rth the so-called Seab o a rd Guidelines on
c o o p e ra t i o n , an ironic bit of publicity since Seab o a rd ’s
c o o p e ration led to a case ultimately brought only ag a i n s t
an individual. Among the thirteen fa c t o rs the SEC will
consider in determining the sufficiency of the level of
c o o p e ration are whether the corporation turned ove r
i nve s t i g a t i ve info rmation to the SEC, whether the entity
distanced itself from individuals suspected of the wro n g-
d o i n g , and (though not actually re q u i red) whether the
c o r p o ration agreed to wa i ve the attorn ey - client pri v i l e ge
with respect to the company ’s internal inve s t i g a t i o n ( s )
and know l e d ge of info rmation concerning the suspected
individual wro n g d o e rs .

The net impact of the SEC’s definition of cooperation is
to make the company in effect an inve s t i g a t i ve arm of the
gove rn m e n t . This may not be a bad thing from the point



I f you have not yet engaged in elec-
t ronic discove ry, you soon will. Vi rt u a l ly eve ry case
i nvo l ves electronic documents, f rom e-mail to electro n i-
c a l ly stored memora n d a , f rom correspondence to Powe r-
Point pre s e n t a t i o n s . Your clients use redlining and editing
s o f t wa re pro grams to create and edit drafts of documents,
without printing hard copies. M a ny agreements and
n e a r ly all types of business communications are
m e m o rialized solely via e-mail. If your discove ry re q u e s t s
or productions are limited to paper documents, you ri s k
missing documents crucial to your cl i e n t ’s case.

Recognizing the need for electronic discove ry is just
the fi rst step. The bigger pro blem is
getting electronic documents fro m
your cl i e n t . Despite the importance of
e l e c t ronic documents, a recent survey
found that over half of the re s p o n d e n t
c o r p o rations have no fo rmal e-mail
retention policies, and nearly 40% of
those with electronic re c o rds re t e n t i o n
policies do not re g u l a r ly fo l l ow them.
Cohasset A s s o c i a t e s , I n c . , “E l e c t ro n i c

R e c o rds Management Survey — A

Call to A c t i o n” ( 2 0 0 4 ) , ava i l able at
w w w. M E R re s o u rce.com/ whitepapers /
s u rvey. R e g a rdless of your cl i e n t ’s elec-
t ronic document retention policy, i f
e l e c t ronic documents are re q u e s t e d ,
you will be re q u i red to investigate thoro u g h ly which
types of electronic documents are accessibl e , and then
c o l l e c t , rev i ew, and produce them. This art i cle prov i d e s
an ove rv i ew of the key legal standards gove rning elec-
t ronic discove ry and offe rs practical tips on how to
e n g age in electronic discove ry.

Legal Standards For E-Discovery
C o u rts continue to develop rules gove rning which

types of electronic data are discove rable and who bears
the costs of that discove ry. Due to the large volume of
e l e c t ronic documents typically created in today ’s business
wo r l d , the cost of e-discove ry may be substantially large r
than traditional discove ry involving only paper
d o c u m e n t s .

What Is Discoverable? Though the legal landscape is
c o n s t a n t ly ch a n gi n g , s eve ral basic principles have been
e s t abl i s h e d . Fi rs t ,e l e c t ronic documents are just as discov-
e rable as paper re c o rd s . Z u b u l a ke v. UBS Wa r b u rg , L L C,
217 F. R . D. 3 0 9 , 317 (S.D. N. Y. 2 0 0 3 ) . S e c o n d , the ge n e ra l
rule that “the responding party pay s ” l i kewise applies to
e l e c t ronic discove ry, but courts will consider shifting the
cost of production to the requesting party when“ i n a c c e s-
s i bl e ”data are sought. Z u b u l a ke v.UBS Wa r b u rg LLC,2 1 6
F. R . D. 2 8 0 , 284 (S.D. N. Y. 2 0 0 3 ) ; see also Open TV v.
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E - D i s c o v e ry: The Future is Nowof view of the investing public and the company itself,
but cert a i n ly can wreak havoc on those individuals who
find themselves abandoned (or wo rse) by their now
fo rmer employe r. In pra c t i c e , s u ch cooperation often
i nvo l ves bri n ging in separate inve s t i g a t i ve counsel — usu-
a l ly counsel to the audit committee — and lessening or
re m oving the invo l vement of the company ’s re g u l a r
c o u n s e l .

Ap a rt from the wa i ver of attorn ey - client pri v i l e ge issue,
the effect on individuals trying to establish their inno-
cence can be pro fo u n d . This impact can start with the
refusal of the employer to share info rmation of any sort
with the individual and his or her counsel. In its more
ex t reme fo rm , it invo l ves willingness by the company to
p rovide interv i ew summaries and other info rm a t i o n
d e ri ved from its investigation to the re g u l a t o ry authori t i e s
while denying access to this same info rmation to counsel
for the potential individual targe t s .

Adding to the complexity of the situation for the indi-
vidual is the increasing inability to obtain coopera t i o n
f rom other defense counsel. In the current cl i m a t e , o n e
must assume that there are parallel proceedings with the
SEC and the re l evant United States A t t o rn ey ’s Office in all
s e c u rities fraud cases. D e fense counsel ex p e rienced in
dealing with white collar criminal matters have a gre a t e r
tendency to assert their cl i e n t s ’ right against self-incri m i-
nation than do civil pra c t i t i o n e rs , resulting in limited or
no info rmation shari n g . And where the criminal enfo rc e-
ment process results in the stay of civil discove ry, i n d i v i d-
uals and their counsel may be denied their ability to
obtain info rmation necessary to present a defe n s e .

I n c reasing Risk of Guilty Pleas
F rom Inability to Fund Defense Costs

Another emerging trend is the inability to finance one’s
d e fense in a major gove rnment fraud action. While this
has always been a pro blem for individuals and entities
with limited re s o u rc e s , the pro blem is part i c u l a r ly acute
when facing parallel proceedings brought by mu l t i p l e
agencies — situations fre q u e n t ly accompanied by civil
class actions and deri va t i ve litigation.

Complicating matters further is the increasing tenden-
cy of insurance carri e rs not only to decline cove rage , b u t
to pursue separate proceedings seeking to establish that
no cove rage obligation ex i s t s . In some cases, i n s u ra n c e
c a rri e rs re t u rn premiums with the announcement that
the policy is re s c i n d e d , re lying on certain ex clusions now
being more ag gre s s i ve ly purs u e d . This is especially pro b-
lematic in cases where restated financials are invo l ve d ,
giving the carrier the argument that it relied in issuing the
c ove rage on a more favo rable body of financial data than
was in fact pre s e n t .

For persons and entities without substantial re s o u rc e s ,
t h e re often appears to be little altern a t i ve to “ c o o p e ra t-
i n g ” when this is the only ave nue to obtaining a lesser
sanction or a non-prosecution commitment. P u bl i c
D e fe n d e rs ’ o ffices offer little comfo rt to individuals in
s u ch situations.
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E-Discovery: The Future is Now
L i b e rate Te c h n o l o gi e s, 219 F. R . D. 4 7 4 , 476 (N. D. C a l .
2 0 0 3 ) . I n a c c e s s i ble data includes back-up tapes that are
not organized for re t ri eval of individual documents or
fi l e s , as well as era s e d , f ragmented or damaged data.
Z u b u l a ke, 217 F. R . D. at 319-20. T h i rd , although a party is
o bligated to pre s e rve re l evant evidence if it re a s o n ably
anticipates litigation, it ge n e ra l ly is not re q u i red to pre-
s e rve re c ove ry backup tapes unless they contain “ a c c e s s i-
bl e ” data (i . e. , a re active ly used for info rmation re t ri eva l ) .
Z u b u l a ke v. UBS Wa r b u rg , L L C. , 220 F. R . D. 2 1 2 , 2 1 8
( S . D. N. Y. 2 0 0 3 ) . Fo u rt h , the requesting party has no ri g h t
to access the responding part y ’s actual computer systems
without a showing that re l evant documents exist that are
being unlaw f u l ly withheld. Bethea v. C o m c a s t,218 F. R . D.
3 2 8 ,330 (D. D. C .2 0 0 3 ) .

What Happens When Your Client Has Deleted E-
d o c u m e n t s ? Clients not only wri t e
millions of e-mails, t h ey delete them
t o o . T h e re fo re , you must counsel yo u r
client on the re p e rcussions of deleting
re l evant e-documents. N u m e ro u s
c o u rts have addressed the issue of
whether a party should be gi ve n
access to the responding part y ’s com-
puter system to try to re t ri eve deleted
e - m a i l , and what sanctions may be
a p p ro p ri a t e . These cases demonstra t e
the specific obligations you are like ly
to face when producing electro n i c
d o c u m e n t s .

Recovery of Deleted Files. I n
P l ay b oy Enterprises v.We l l e s, 60 F. S u p p . 2d 1050 (S.D.
C a l . 1 9 9 9 ) , d e fendant admitted re g u l a r ly deleting e-mail
d u ring litigation. C o n t i n gent on plaintiff’s ability to
d e m o n s t rate a likelihood of re c ove ring deleted e-mail, t h e
c o u rt gave plaintiff’s ex p e rt access to defe n d a n t ’s com-
puter to re c reate the deleted files at plaintiff’s ex p e n s e .

Sanctions for Failure to Comply with E-Discovery
O b l i g a t i o n s . InM e t ropolitan Opera Association v.L o c a l

1 0 0 , Hotel Employees & Restaurant Employees Inter-

national Union, 212 F. R . D. 178 (S.D. N. Y. 2 0 0 3 ) , the court
found defendant acted willfully and in bad fa i t h , e n t e red a
finding of liability against defe n d a n t , and awa rded attor-
n ey s ’ fees because defendant had, among other things: ( 1 )
failed to search all of its computers as ord e red by the
c o u rt ; (2) fa l s e ly re p resented that it had fully complied
with discove ry re q u e s t s ; (3) lied about the existence of
c e rtain documents; and (4) disposed of computers after
being notified the plaintiff intended to fo re n s i c a l ly ex a m-
ine those computers .

In P rocter & Gamble Co. v. H a u ge n, 179 F. R . D. 622 (D.
Utah 1998), rev ’d in part on other gro u n d s, 2 2 2 . F. 3 d
1262 (10th Cir. 2 0 0 2 ) , the court decided not to impose
sanctions for P&G’s deletion of re l evant e-mail during liti-
gation because there was no prior discove ry ord e r
putting the company on notice of its obl i g a t i o n s . Nor did
the court find P&G guilty of spoliation. H oweve r, t h e
c o u rt did impose sanctions for the deletion of e-mail of

fi ve employees identified by P&G in Rule 26 discl o s u re s
as having re l evant info rmation because P&G was cl e a r ly
on notice as to them.

E - D i s c o v e ry Roadmap
Assess Your Client’s Data Practices. In eve ry case,

you need to assess your cl i e n t ’s ex p o s u re and get re a dy
for discove ry. It is no diffe rent in litigation involving e-dis-
c ove ry. You will need to meet with your client to make
an initial assessment re g a rding discove ry issues, i n cl u d i n g
e l e c t ronic discove ry.

D e t e rmine how your client conducts its daily business.
H ow are documents created? How ex t e n s i ve ly is e-mail
used? How does your client log telephone calls and
appointments? Chances are your client conducts most, i f
not all,of its communications through electronic means.

D e t e rmine the strengths and weaknesses of yo u r
cl i e n t ’s electronic document pre s e rvation pra c t i c e s .
M a ny companies either do not have we l l - d eveloped poli-
cies for pre s e rving electronic documents or do not fo l l ow
them cl o s e ly. K n owing your cl i e n t ’s practices will help
you protect your cl i e n t ’s interests when you negotiate the
scope of e-discove ry with opposing counsel.

Identify custodians with re l evant info rm a t i o n . Wo rk
with your client to identify custodians within the compa-
ny who may possess re l evant info rm a t i o n , and notify
those individuals to pre s e rve all re l evant documents. To
m a ke sure those documents are pre s e rve d , wo rk with the
client to design a document retention pro t o c o l . M e t h o d s
for helping custodians retain re l evant documents incl u d e
c reating desktop and e-mail case fo l d e rs for electro n i c
documents and e-mail, as well as a desk file for paper doc-
u m e n t s . H ave in-house counsel re g u l a r ly remind custodi-
ans of their continuing obligation to pre s e rve re l eva n t
i n fo rm a t i o n , and ch e ck in to make sure individual custodi-
ans are identifying re s p o n s i ve documents and stori n g
them in their electronic and paper case fo l d e rs .

M a ke sure any company-wide practices are modified to
e n s u re that re l evant documents are pre s e rve d . E n s u re
your client both suspends any computer pro grams that
a u t o m a t i c a l ly delete electronic documents or e-mail (to
the extent those pro grams affect re l evant documents)
and pre s e rves all backup tapes containing re l evant info r-
mation until the litigation is re s o l ve d .

Put Opposing Counsel on Notice. P re s e rving elec-
t ronic data is of paramount import a n c e . Once you have
p rotected your client from inadve rt e n t ly destroying its
ev i d e n c e , you must prevent your opponent from destroy-
ing its ev i d e n c e . T h e re fo re , i m m e d i a t e ly send notice to
opposing counsel that their client is under an obl i g a t i o n
to pre s e rve re l evant documents — especially all re l eva n t
e l e c t ronic documents. This is also a good opportunity to
p ropose to meet and confer on electronic discove ry pro-
tocols and stipulations.

P re p a re for E-Discovery. You next need to begi n
p re p a ring your client for the electronic discove ry
p ro c e s s , w h i ch is almost certain to re q u i re signifi c a n t
time and effo rt on the part of nu m e rous employe e s .
Discuss the time frame and logistics for document collec-

Victoria Wong
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t i o n , rev i ew and pro d u c t i o n , so that the client know s
what to ex p e c t . In addition, find out what obstacles elec-
t ronic discove ry may present for your cl i e n t . For ex a m-
p l e , the opposing party may have requested files in a fo r-
mat that cannot re a d i ly be produced by your cl i e n t . O r,
your client may have pro p ri e t a ry softwa re that re q u i re s
special processing so that you can collect, rev i ew, a n d
p roduce re s p o n s i ve documents.

Negotiate a Stipulation. N e gotiating a compre h e n-
s i ve stipulation between the parties is crucial to success-
f u l ly navigating the electronic discove ry pro c e s s . G i ve n
the sheer number of electronic documents created each
d ay, it is in your cl i e n t ’s best interest to negotiate and
agree to limits on the scope of electronic discove ry.
O t h e r w i s e , d i s c ove ry costs could quick ly spiral out of
c o n t ro l .

Items you should consider as part of any stipulation
i n clude the fo l l ow i n g :

(1) a date ra n ge limitation for electronic documents to
be pro d u c e d ;

(2) a limit on the number and/or identity of custodians
of electronic documents;

(3) a list of topics to limit the subject matter of elec-
t ronic discove ry ;

(4) a list of search terms to be used to limit the collec-
tion and rev i ew of electronic documents;

(5) capturing metadata, w h i ch is “ i n fo rmation about a
p a rticular data set which describes how, when and by
whom it was collected, c re a t e d , accessed [and] modifi e d
and how it is fo rm a t t e d ” (The Sedona Pri n c i p l e s : B e s t

P ractices — Recommendations & Principles for A d-

d ressing Electronic Document Pro d u c t i o n,The Sedona
C o n fe renceWo rking Group Seri e s ,M a rch 2003) at 42);

(6) the fo rmat of production (e . g. , p a p e r, n a t i ve elec-
t ronic fo rmat on compact disc, . t i ff fo rmat with accompa-
nying metadata in an agreed upon softwa re database fo r-
m a t ,or a shared web-based datab a s e ) ;

(7) pro c e d u res for resolving disputes (e . g. , i n a d ve rt e n t
p roduction of pri v i l e ged material or motions to compel);

(8) cost shifting (e . g. , who bears the cost of each pro-
d u c t i o n , and under what circumstances the parties will
agree to cost-shifting);and

(9) backup tapes (e . g. , a re they discove rable and under
what circumstances will they be made ava i l abl e ) .

Collect and Review Data. In collecting and rev i ew-
ing data, the fi rst step is to identify the custodians who
h ave the documents you need. Counsel (both outside
and in-house) may be re q u i red to actually collect the doc-
u m e n t s , or you may choose to hire an outside vendor to
collect and compile electronic files and set up an elec-
t ronic rev i ew pro c e s s . Either way, you will need to coor-
dinate with: (1) the cl i e n t ’s info rmation tech n o l o gy and
re c o rds management staff ; (2) the individual custodians;
and (3) client staff who handle systems security or inter-
nal audit functions. Wo rking smoothly with each will
e n able you to minimize the cost and inconvenience to
the client by, for ex a m p l e , identifying where re l evant data
is stored (e . g. , on shared serve rs , individual hard dri ve s , o r
b a ckup tapes). You should meet with this team of people
as soon as possible to explain your objectives and go a l s

and to set up a collection pro t o c o l . Because you will like-
ly be dealing with a huge volume of documents, m a ke
s u re you tra ck the collection and rev i ew of documents
cl o s e ly.

N ex t , you will need to determine who will actually col-
lect the documents. You may want to be more invo l ve d
in collecting electronic documents than you usually have
been in traditional discove ry. For ex a m p l e , to accura t e ly
identify re l evant electronic documents, you will like ly
h ave to conduct on-site interv i ews with custodians in
conjunction with a vendor or the cl i e n t ’s IT staff,who can
then download files as appro p ri a t e . Absent a law ye r ’s
p ro m p t i n g , individual employees are often unawa re of the
l a rge volume of electronic re c o rds that their company
m ay have as a result of eve ry d ay electronic “ c o nve rs a-
t i o n s .” It is better to find this out befo re the employe e s
a re asked the question at deposition or, wo rs e , on the
s t a n d .

After collecting documents, you will need to cre a t e
guidelines for coding to ensure consistency in the rev i ew
p ro c e s s . This is especially important when you are deal-
ing with a massive amount of documents and many attor-
n ey rev i ewe rs . The more wo rk you do at the begi n n i n g ,
the more smoothly your production will go . For ex a m p l e ,
a manual for document rev i ewe rs can provide guidance
on how to identify re s p o n s i ve documents, h ow to handle
p ri v i l e ged documents, h ow to draft pri v i l e ge log entri e s ,
and whether to produce duplicate documents.

The larger the volume of documents, the more time
you will need to manage each stage of document rev i ew.
A l l ow yo u rself (and your opposing counsel) a re a s o n abl e
time frame within which to complete the rev i ew and pro-
duction pro c e s s . I n ev i t ably, you will face technical pro b-
lems that will slow things dow n .

Tips for Successfully Managing
the Electronic Discovery Pro c e s s

Maintain Central Control of Organization and
D e c i s i o n - M a k i n g . Consistency is ex t re m e ly import a n t
in electronic discove ry. The process will run mu ch more
s m o o t h ly if you are able to fo l l ow a strict protocol for col-
l e c t i n g , s t o ri n g , rev i ew i n g , l o g gi n g , and pro d u c i n g
d o c u m e n t s .

Choose Your Vendor Care f u l l y . Because the ve n d o r
will typically be re s p o n s i ble for managing the collected
d o c u m e n t s , you and your client will re ly heav i ly on the
ve n d o r ’s ability to meet deadlines and ensure that the
document database serves all purposes re q u i re d . C o n-
sider the fo l l owing when selecting a ve n d o r :

• Can the vendor meet client and court deadlines?
• Is the ve n d o r ’s softwa re user-fri e n d ly?
• Will you need access to the document database fro m

multiple locations? (If so, you will like ly want a we b -
based datab a s e . If not, a locally managed database should
be just fine.)

• What will it cost?
• Can the vendor handle the volume of documents?
• Have any of your colleagues used the vendor in the

p a s t ?

Continued on page 6
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The Feeney Pit and the Pendulum

P rotect Privileged Inform a t i o n . D evelop a pro t o-
col for electro n i c a l ly screening out pri v i l e ged documents
f rom the production through the use of search term s
(e . g. , a t t o rn ey and fi rm names, and the phrases “ wo rk
p ro d u c t ” and “ p ri v i l e ge ” ) . You can then make sure that
these documents are in fact pri v i l e ged by rev i ewing them
s e p a ra t e ly.

Select the Production Format Most Advantageous
to Your Client. B e fo re choosing a production fo rm a t ,
consider which fo rmat best suits your cl i e n t ’s needs.

C o n c l u s i o n

El e c t ronic discove ry is a reality in almost eve ry case.
By setting up a consistent, s t re a m l i n e d , we l l - c o n-

t rolled collection and rev i ew pro c e s s , you can avoid many
of the common pitfalls associated with electronic discov-
e ry. M o re import a n t ly, by identifying your cl i e n t ’s needs
and using electronic discove ry tools to serve those needs,
you can gain an adva n t age over your opponent.

Complications of Cooperating with the Govern m e n t
The conflict between the requested coopera t i o n

sought by the SEC in its October 2001 re p o rt on“ c o o p e r-
a t i o n ” and that sought by the Department of Justice gi ve s
rise to immense difficulty in deciding what, if any t h i n g , t o
s ay befo re or when the gove rnment calls. D e p u t y
A t t o rn ey General Larry T h o m p s o n ’s Ja nu a ry 20, 2 0 0 3
memo on Principles of Fe d e ral Prosecutions of Business
O rganizations updates the Key 1999 “Holder Memo-
ra n d u m .” Of particular note is the extent to which an
e n t i t y ’s active willingness to assist in prosecution of
a l l e ged wrongs can rewa rd the assisting entity. R e l eva n t
quotes from section VI entitled “ C h a rging a Corpora t i o n :
C o o p e ration andVo l u n t a ry Discl o s u re ”of this memo high-
light the issue and difficulties it pre s e n t s :

One factor the prosecutor may weigh in assessing the
adequacy of a corpora t i o n ’s cooperation is the complete-
ness of its discl o s u re incl u d i n g , if necessary, a wa i ver of
the attorn ey - client and wo rk product pro t e c t i o n s , b o t h
with respect to its internal investigation and with re s p e c t
to communications between specific offi c e rs , d i re c t o rs
and employees and counsel.… Pro s e c u t o rs may, t h e re fo re
request a wa i ver in appro p riate circ u m s t a n c e s . T h e
D e p a rtment does not, h oweve r, consider wa i ver of a cor-
p o ra t i o n ’s attorn ey - client and wo rk product protection an
absolute re q u i re m e n t , and pro s e c u t o rs should consider
the willingness of a corporation to wa i ve such pro t e c t i o n
when necessary to provide timely and complete info r-
mation as one factor in evaluating the corpora t i o n ’s
c o o p e ra t i o n .

M o re ove r, it appears now that cooperating with the
gove rnment itself is not enough. In the recent cri m i n a l

i nvestigation of fo rmer exe c u t i ves of Computer A s s o c i-
a t e s , the gove rnment pursued and the court approve d
guilty pleas to obstruction of justice ch a rges based on the
fact that the exe c u t i ves lied to law ye rs hired by the com-
p a ny to conduct an internal corporate inve s t i g a t i o n , w h o
then passed on the false info rmation to pro s e c u t o rs .
B e re n s o n , Case Expands Type of Lies Pro s e c u t o rs Wi l l

P u rs u e,N.Y. Ti m e s ,M ay 17,2 0 0 4 ,at C1,ava i l able at LEXIS,
N ews Libra ry,NYTimes Fi l e .

Evolution of the No-Intent Crime
The onset of the Sarbanes-Oxley legi s l a t i o n , c o u p l e d

with case law eroding traditional concepts of cri m i n a l
i n t e n t , can leave targets with no clear idea of whether
t h ey have a realistic chance of defending themselve s . T h i s
leads to more pleas when perhaps more tri a l s , or eve n
m o re declinations to pro s e c u t e ,should be the re s u l t .

The U. S . S u p reme Court enunciated the “ re s p o n s i bl e
c o r p o rate officer doctri n e ” in U. S . v. D o t t e r we i c h,320 U. S .
277 (1943) and U. S . v.Pa rk,421 U. S . 658 (1975),p rov i d i n g
a narrow exception from the normal criminal intent stan-
d a rd re q u i red of the gove rnment in cases involving viola-
tions of public we l fa re statutes (i . e. , Fo o d , D rug and
CosmeticA c t ) . The rationale was that“penalties common-
ly are re l a t i ve ly small [for violating these statutes] and
c o nviction does no grave damage to an offe n d e r ’s re p u t a-
t i o n .” M o rrissette v.U. S. ,342 U. S .2 4 6 ,256 (1952).

N ow, the Sarbanes-Oxley Act re q u i res CEOs and CFOs
of public companies to certify that certain re p o rts fi l e d
with the SEC fa i r ly present the financial condition of the
c o m p a ny. 15 U. S . C . A . § 1 7 2 4 1 ; 17 C.F. R . §§ 229.302 and
2 2 9 . 3 0 8 . This cert i fication re q u i rement and others like it
in the Act essentially gre a t ly expand the re s p o n s i ble cor-
p o rate officer doctrine by re q u i ring the corporate offi c e r,
in effe c t , to agree in advance to abandon a“ l a ck of know l-
e d ge ”d e fe n s e .

C o n c l u s i o n
We are now observing two pendulum sw i n g s : o n e

t owa rd increasing difficulty and risk for entities and indi-
viduals asserting legitimate defenses that could lead to
d e clinations to prosecute (but not necessari ly avo i d i n g
civil fraud allegations by the SEC); and the other towa rd a
growing realization that unfa i rness and possible violation
of constitutional rights may be invo l ve d . The securi t i e s
e n fo rcement function at both civil and criminal leve l s
should consider the perfect storm created for potential
t a rgets by joint proceedings and ex t reme but diffe ri n g
agency interpretations of what constitutes coopera t i o n .

Tra d i t i o n a l ly, the enfo rcement agencies looked to
d e fense counsel for assistance in perfo rming their ro l e s ,
c o rre c t ly citing limited re s o u rces and the need for such
a s s i s t a n c e . When the stakes become as high as they are at
p re s e n t , h oweve r, mu ch of this assistance is lost behind
a s s e rtion of the Fifth Amendment pri v i l e ge . The bro a d
a d ve rse reaction to the Fe e n ey A m e n d m e n t , and juro r
reluctance to convict in complex accounting cases, m ay
be harbinge rs of at least a swing back to a slightly less
ag gre s s i ve posture ,w h e re civil penalties or lesser cri m i n a l
sanctions would suffi c e . This may be a more appro p ri a t e



p revent unfair business practices from occurri n g .
This proposition was re c e n t ly re i n fo rced by the

C a l i fo rnia Court of Ap p e a l ’s holding that cove n a n t s
re s t ricting the solicitation of customers are enfo rc e abl e
o n ly when necessary to protect an employe r ’s tra d e
s e c re t s . Thompson v. I m p a x x , I n c. , 113 Cal. Ap p . 4 t h
1425 (2003). Impaxx fi red Mr.Thompson for refusing to
sign an agreement that re s t ricted his ability to solicit its
c u s t o m e rs for a period of one year after his employ m e n t
e n d e d . Thompson sued Impaxx for wrongful term i n a t i o n
in violation of public policy and claimed the non-solicita-
tion clause was an unenfo rc e able re s t ri c t i ve covenant that
violated Section 16600. The Califo rnia Court of Ap p e a l
held that Impaxx’s non-solicitation clause was enfo rc e-
able only if it was necessary to protect the company ’s
t rade secre t s . It directed the trial court to determ i n e
whether Impaxx’s customer list wa s , in fa c t , a tra d e
s e c re t .

The enfo rc e ability of provisions barring solicitation of
fo rmer co-wo rke rs is also questionabl e .
In L o ral Corp.v.M oye s,174 Cal.Ap p .3 d
268 (1985), the only published opinion
on the subject, the court upheld an
agreement that re s t rained ex - e m p l oye e s
f rom “ ra i d i n g ” their fo rmer co-wo rke rs .
It is unclear whether the case stands fo r
the proposition that agreements pro-
hibiting the solicitation of employees in
n o n - raiding cases are valid under Sec-
tion 16600. At least one court in an un-
p u blished opinion has held that they
a re not. In L i b e rty Mutual Insura n c e

C o m p a ny v. Gallagher & Company,
N o . C94-3384 MHP, 1994 U. S .D i s t . L E X I S
18412 (N. D. C a l . D e c . 1 9 , 1 9 9 4 ) , the fe d e ral district court
a n a lyzed Califo rnia law and concluded that Section 16600
p rohibits enfo rcement of all re s t ri c t i ve cove n a n t s , i n cl u d-
ing non-solicitation cl a u s e s . The court found that the only
exception to that broad prohibition is when the
ch a l l e n ged activity constitutes unfair competition, s u ch as
the unauthorized use of trade secrets or confi d e n t i a l
i n fo rm a t i o n .

T h u s , to obtain the maximum enfo rc e ab i l i t y, C a l i-
fo rnia employe rs should draft re s t ri c t i ve cove n a n t s

to protect trade secre t s . To protect other pro p ri e t a ry or
c o n fidential info rm a t i o n , e m p l oye rs should have employ-
ees execute agreements not to use or disclose this info r-
m a t i o n . These non-discl o s u re agreements will not pre-
vent an employee from going to wo rk for a competitor,
but they will provide a re m e dy in the event sensitive
i n fo rmation is impro p e r ly revealed to the new employe r.
To further safe g u a rd pro p ri e t a ry info rm a t i o n , e m p l oye rs
should instruct employees about appro p riate use and dis-
cl o s u re of such info rm a t i o n , limit who has access to it,
and conduct exit interv i ews to remind employees of their
c o n t i nuing obligations to safe g u a rd the company ’s pro p ri-
e t a ry info rm a t i o n .

Walter Stella

On EMPLOYMENT

Walter Stella

With the recent upturn in the economy,
companies are beginning to hire ag a i n . As employe e
mobility incre a s e s , so do employer concerns about pro-
tecting va l u able company assets when employees leave to
join other companies. To address these concern s , m a ny
e m p l oye rs re ly on post-termination re s t ri c t i ve cove n a n t s
to limit employe e s ’ c o m p e t i t i ve activities. C a l i fo rnia stri c t-
ly limits the enfo rc e ability of these agre e m e n t s .

As re s t raints on tra d e , c ovenants not to compete a re
ge n e ra l ly unenfo rc e abl e , unless necessary to protect an
e m p l oye r ’s trade secre t s . C a l i fo rnia Business & P ro-
fessions Code Section 16600 (“Section 16600”); s e e , e . g . ,

M e t ro Tra ffic Contro l , I n c. v. S h a d ow Tra ffic Netwo rk, 2 2
C a l .Ap p . 4th 853, 859 (1994). One common misconcep-
tion among employe rs is that“ t rade secre t s ”i n clude all the
i n fo rmation that might be considered pro p ri e t a ry and
c o n fidential info rmation under standard non-discl o s u re
agre e m e n t s . In re a l i t y, a trade secret is more narrow ly
d e fi n e d . It must deri ve “independent economic va l u e ,
actual or potential, f rom not being ge n e ra l ly known to the
p u blic or to other persons who can obtain economic
value from its discl o s u re or use” and be “the subject of
e ffo rts that are re a s o n able under the circumstances to
maintain its secre c y.” C a l i fo rnia Civil Code § 3426.1(d).

E ven if the info rmation is cl e a r ly a trade secre t , p rov i n g
that a fo rmer employee has disclosed it to a new employ-
er can be diffi c u l t . Some fe d e ral courts outside Califo rn i a
h ave adopted a theory commonly re fe rred to as the
“ i n ev i t able discl o s u re ” d o c t ri n e . Under this doctri n e , t h e
fo rmer employer need not show that trade secrets have
a c t u a l ly been discl o s e d , but rather that the new job will
n e c e s s a ri ly re q u i re the fo rmer employee to re ly on tra d e
s e c re t s . Pep s i C o, I n c. v. R e d m o n d, 54 F. 3d 1262 (7th Cir.
1 9 9 5 ) .

State and fe d e ral courts in Califo rnia have consistently
rejected this doctrine as inconsistent with Section 16600.
W hyte v. S c h l a ge Lock Co. , 101 Cal.Ap p . 4th 1443, 1 4 6 0
( 2 0 0 2 ) ; see also GlobeSpan, I n c. v. O ’ N e i l l,151 F. S u p p . 2 d
1 2 2 9 , 1231 (C.D. C a l . 2 0 0 1 ) ; B ayer Corp. v. Roche Molecu-

lar Sys. , 72 F. S u p p . 2d 1111, 1120 (N. D. C a l . 1 9 9 9 ) . T h e re-
fo re , a Califo rnia employer must be pre p a red to demon-
s t rate an actual or threatened misappro p riation of its tra d e
s e c rets if it wants to prevent an employee from wo rk i n g
for a competitor.

Another common misconception is that non-solicitation
c ove n a n t s , w h i ch prohibit a fo rmer employee from bri n g-
ing fo rmer co-wo rke rs or customers to the new company,
fall outside the scope of Section 16600. While these types
of covenants may, in fa c t , be less re s t ri c t i ve , C a l i fo rn i a
c o u rts have been reluctant to enfo rce them unless they
a re necessary to protect an employe r ’s trade secrets or

7
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Making Sense of “The General Public”
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a p p ro a ch than expending time and re s o u rces to pre s e n t
claims based on obstruction of justice or other claims not
s p e c i fi c a l ly identified as violations of the securities law s .

While the current env i ronment is unders t a n d abl e
in light of the many excesses of recent ye a rs , i t

should not blind us to the reality that lives are destroye d
when the criminal and civil securities re g u l a t o rypro c e s s-
es emphasize efficiency at the expense of fa i rn e s s . G o o d
and effe c t i ve prosecution hinges not only on counting
the number of consents, pleas and conv i c t i o n s . It also
depends on making sure that individuals and their coun-
sel are not so constrained from presenting their positions
that justice is lost.

a l s .” People v. E u b a n k s, 14 Cal. 4th 580, 589-590 (1996).
Not so. C u rre n t ly,a pri vate plaintiff bri n ging claims under
the UCL might also re p re s e n t : (1) “the ge n e ral publ i c ,” b u t
in a way that is “ f u n d a m e n t a l ly diffe re n t ” f rom an other-
wise identical claim brought by a gove rnment entity,
Net2phone v. S u p e rior Court, 109 Cal.Ap p . 4th 583, 5 8 7
( 2 0 0 3 ) ; (2) “the ge n e ral publ i c ” as a whole when seeking
i n j u n c t i ve re l i e f, but only the injured members of“ t h e
ge n e ral publ i c ” when seeking monetary re l i e f, C ruz v.

Pa c i fi C a re, 30 Cal. 4th 303, 3 1 6 , 319-320 (2003); or (3)
o n ly the injured members of “the ge n e ral publ i c ” a s
d e fined through class cert i fi c a t i o n , Corbett v. S u p e ri o r

C o u rt,101 Cal. Ap p .4th 649 (2002).
Depending on the circ u m s t a n c e s ,“the ge n e ral publ i c ”

has been treated as:
• The ge n e ral public as an indivisible whole (the

“A t t o rn ey Genera l ”a p p ro a ch ) ;
• The injured members of the ge n e ral public without

fo rmal class cert i fication (the“ D e - facto Class”a p p ro a ch ) ;
•The ge n e ral public as a whole for injunctive relief but

the injured members of the ge n e ral public for monetary
relief (the“ R e l i e f - b a s e d ”a p p ro a ch ) ;o r

• The named plaintiff (the “Individual Plaintiff”
a p p ro a ch ) .

These unspoken definitions of “the ge n e ral publ i c ”
m a rk some of the fault lines within the UCL.

S t a n d i n g
A pri vate plaintiff asserting a UCL claim on behalf of

the ge n e ral public in state court does not need to meet
t raditional standing re q u i re m e n t s . This re f lects an
A t t o rn ey General appro a ch and makes sense if the plain-
t i ff tru ly re p resents the ge n e ral public as a whole. I t
might be re-thought by the Legi s l a t u re or the appellate
c o u rts if a UCL plaintiff re a l ly re p resents only the injure d
m e m b e rs of the ge n e ral publ i c . Continued on page 10

Ty p i c a l i t y, Adequacy and Competency
A named plaintiff asserting a re p re s e n t a t i ve UCL cl a i m

retains complete control over the litigation (an Individual
P l a i n t i ffappro a ch) even though he or she re p resents the
ge n e ral publ i c . T h e re is no institutionalized judicial ove r-
sight to ensure the ge n e ral public is re p re s e n t e d
a d e q u a t e ly.

This may be ch a n gi n g . In K raus v.Trinity Manage m e n t

S e rv i c e s, 23 Cal. 4th 116, 138 (2000), the Califo rnia Su-
p reme Court held that a trial court can dismiss a re p re-
s e n t a t i ve UCL claim if a defendant demonstrates the plain-
t i ff is not competent to re p resent the affected members
of the ge n e ral publ i c . A ny competency analysis wo u l d
p ro b ably borrow from the typicality and adequacy re-
q u i rements familiar to class actions. N o t ably, if a UCL
p l a i n t i fftru ly re p resents the ge n e ral publ i c , then perhaps
he or she need only be typical of the ge n e ral publ i c , n o t
the injured pers o n s . Also notewo rt hy is that defe n d a n t s
h ave the burden of proof to demonstrate that UCL plain-
t i ffs are not competent to re p resent the ge n e ral publ i c
w h e reas class re p re s e n t a t i ves have the burden of demon-
s t rating that they are competent to re p resent absent cl a s s
m e m b e rs .

The competency analysis is not well establ i s h e d , a s
re flected in R o s e n bluth International v. S u p e rior Court,
101 Cal.Ap p .4th 1073 (2002). In that case, the defe n d a n t
filed a motion for summary judgment asserting that the
p l a i n t i ffwas not competent to re p resent the ge n e ral pub-
l i c . The court took a De-facto Class appro a ch , p re s u m e d
that the UCL claim concerned only the alleged victims (all
l a rge corpora t i o n s ) , and suggested that the plaintiff (a pri-
vate citizen) was not an adequate re p re s e n t a t i ve of the
c o r p o rate victims. T h e n , instead of holding that the plain-
t i ff did not re p resent the corporate victims adequately,
the court held that the corporate victims we re not mem-
b e rs of the ge n e ral publ i c , and granted the motion fo r
s u m m a ry judgment on that basis. I d.at 1077-79. The dis-
sent would have denied the motion for summary judg-
ment based on pro c e d u ral gro u n d s , but took an A t t o rn ey
G e n e ral appro a ch to the nature of a re p re s e n t a t i ve UCL
claim and suggested that “the ge n e ral publ i c ” i n cludes the
i n t e rests of individuals, small businesses, and large corpo-
ra t i o n s . I d. at 1081.

Contractual Restrictions on Access to the Court s
Individuals may limit their access to the courts thro u g h

c o n t ractual agreements re g a rding arbitra t i o n , ve nue selec-
t i o n , choice of law, and other matters . If an individual
bound by such an agreement brings a claim on behalf of a
class then the agreement can determine the rights of the
class members . S a n d e rs v. K i n ko ’s, 99 Cal. Ap p . 4th 1106
( 2 0 0 2 ) . In contra s t , when a gove rnment entity brings an
action on behalf of the ge n e ral publ i c , the gove rnment is
not bound by contractual agreements entered into by the
a ffected members of the ge n e ral publ i c . EEOC v.Wa ffl e

H o u s e,534 U. S . 279 (2002) (EEOC not bound by arbitra-
tion agreements signed by injured employe e s ) ; N e t 2-

p h o n e , s u p ra, 109 Cal.Ap p . 4th at 587 (public pro s e c u-
t o rs asserting UCL claims not bound by fo rum selection
cl a u s e s ) .



The Supreme Court ’s decision in S e m i-

nole Tribe of Fla. v. F l o ri d a, 517 U. S . 44 (1996), i n t e r p re t-
ed the Eleventh A m e n d m e n t , w h i ch prohibits any “ s u i t ” i n
fe d e ral courts against a State by“Citizens of another State,
or by Citizens or Subjects of any Fo reign State.” S e m i n o l e

Tri b e found that the Eleventh Amendment barred all
actions against a nonconsenting State, i n cluding actions
by that State’s ow n c i t i z e n s . The decision also cre a t e d
c o n s i d e rable confusion about bankruptcy court juri s d i c-
tion — confusion which has now been cl a ri fi e d , to an
ex t e n t , by the Court ’s recent decision in Te n n e s s e e

Student Assistance Corporation [“TSAC”] v. H o o d,— U. S .
— , 124 S.Ct. 1905 (May 17, 2 0 0 4 ) . Though H o o d c o n-
c e rned an individual debtor, its holding and re a s o n i n g
should apply equally to business bankru p t c i e s .

The current bankruptcy laws seek to centralize in the
fe d e ral bankruptcy courts substantially all pro c e e d i n g s
c o n c e rning the debtor’s disch a rge from debts and admin-
i s t ration of the bankruptcy estate. The Constitution pro-
vides that “ C o n gress shall have power…[t]o establ i s h …
u n i fo rm Laws on the subjects of Bankruptcies thro u g h o u t
the United States.” U. S . C o n s t. A rt . 1 , § 8, cl . 4 . Under this
a u t h o ri t y, the fe d e ral district courts are gra n t e d , and have
delegated to the bankruptcy court s , ex cl u s i ve juri s d i c t i o n
over bankruptcy cases and pro p e rty of bankruptcy estates
[28 U. S . C . § 1334(a) & (e); 28 U. S . C . § 157(a)]. That juri s-
diction is enfo rced by the automatic stay [18 U. S . C .§ 362],
w h i ch voids any acts that violate the stay, and subjects any
k n owing violation of the stay to statutory and contempt
s a n c t i o n s . The bankruptcy courts ex cl u s i ve ly decide
whether to grant or deny the debtor a disch a rge of indebt-
e d n e s s . T h ey also have juri s d i c t i o n , ex cl u s i ve in some cir-
cumstances and concurrent in others , to determ i n e
whether particular debts are excepted from disch a rge
under 18 U. S . C . section 523.

The bankruptcy court ’s ex cl u s i ve authority can confl i c t
with acts taken by state gove rn m e n t s . S t a t e s , i n cl u d i n g
state agencies and many other state-created entities —
s u ch as taxing authori t i e s , c re d i t o rs in other capacities,
and re g u l a t o rs — fre q u e n t ly hold or assert interests which
a ffect and are affected by a bankruptcy case. In each ro l e ,
a state may take a position adve rse to the bankru p t c y
t rustee or debtor, posing the question whether, in light of
the Eleventh A m e n d m e n t , the bankruptcy court has
a u t h o rity to decide the dispute without the state’s
c o n s e n t .

After Seminole Tri b e, l ower fe d e ral courts gra p p l e d
with the issue of the bankruptcy court ’s power ove r
“ S t a t e s ,” p roducing a va riety of answe rs . For ex a m p l e , i n
In re Mitchell, 209 F. 3d 1111 (9th Cir. 2 0 0 0 ) , the Ninth
C i rcuit held that the bankruptcy court lacked juri s d i c t i o n
to decide the debtors ’ request to determine the amount
and disch a rge ability of their state tax debt, reasoning that
the Eleventh Amendment and Seminole Tri b e p re cl u d e
a ny lawsuit against a nonconsenting state. In the Ninth

C i rc u i t ’s view, re q u i ring the state to respond to an adve r-
s a ry proceeding complaint filed and served against it sub-
jected the state to in pers o n a m j u risdiction of the bank-
ruptcy court . This made the Eleventh Amendment applic-
able even though the action did not seek affi rm a t i vemon-
e t a ry relief from the state.

Other lower courts have re a ched a diffe rent re s u l t . T h e
Sixth Circ u i t , on the theory that the Constitution’s “ u n i-
fo rm bankruptcy law s ” clause re flected an agreement by
the States to cede to Congress their sove reignty ove r
b a n k ruptcy matters , held that T S AC (a state-equiva l e n t
agency) could be re q u i red to litigate in bankruptcy court
over whether student loans could be disch a rge d . Hood v.

T S AC, 319 F. 3d 755 (6th Cir. 2 0 0 3 ) . The Supreme Court
granted cert i o ra ri to rev i ew this question and affi rm e d ,
but on diffe rent re a s o n i n g .

Without deciding whether the Bankruptcy Clause
e m p owe rs Congress to ab rogate state sove reign immu n i-
t y, the Court concluded that the disch a rge of a debt in
b a n k ruptcy is an in rem p ro c e e d i n g
based on the bankruptcy court ’s posses-
sion of the re s (the bankruptcy estate)
and its power to re s o l ve claims ag a i n s t
that re s, and that this exe rcise of powe r
does not infri n ge state sove re i g n t y. T h e
C o u rt also rejected an argument ad-
vanced in JusticeT h o m a s ’ dissent (sub-
s t a n t i a l ly the same argument adopted
by the Ninth Circuit in M i t c h e l l) that
the summons, complaint and adve rs a ry
p roceeding pro c e d u re employed by the
H o o d debtor was such an aff ront to
Te n n e s s e e ’s sove reignty as to be re g a rd-
ed as a “ s u i t ” for Eleventh A m e n d m e n t
p u r p o s e s . I n s t e a d , the Court held that
these pro c e d u ral steps we re irre l eva n t , and did not alter
the in re m n a t u re of the pro c e e d i n g .

H o o d is a narrow ly drawn decision. The Court ex p l i c-
i t ly did not decide whether the Eleventh A m e n d m e n t
would permit the bankruptcy court to e n fo rc e the dis-
ch a rge injunction against a state or that“ eve ry exe rcise of
a bankruptcy court ’s in re m j u ri s d i c t i o n ” against a state
will pass Eleventh Amendment mu s t e r. The Court also
ex p l i c i t ly noted that T S AC wo u l d , on re m a n d , be free to
ch a l l e n ge the bankruptcy court ’s authority if it “ ex c e e d s
its in re m j u ri s d i c t i o n .”

Ho o d p rovides some answe rs for judges and pra c t i-
t i o n e rs concerning the bankruptcy court ’s author-

ity to decide disputes with state age n c i e s , but raises addi-
tional questions as we l l . Most signifi c a n t ly, what is the
scope of the bankruptcy court ’s in re m j u ri s d i c t i o n ?
Does it encompass determination of a debtor’s tax liab i l i-
t y, independent of disch a rge ability?  To what other exe r-
cises of in re m j u risdiction by fe d e ral courts does the
H o o d holding apply? Quiet title actions? Receive rs h i p s ?
A n d , when confronted once again with the question on
w h i ch it granted rev i ew in H o o d, h ow will the Court
re s o l ve the conflict between the Bankruptcy Clause and
the EleventhAmendment?  Stay tuned for the Court ’s nex t
p ronouncement on this subject.

Peter Benvenutti

Peter Benvenutti

M r. B e nve nutti is a shareholder in the San Fra n c i s c o
o ffice of Heller Ehrman White & McAu l i ffe LLP.
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Making Sense of “The General Public”
Appellate courts go in all directions when determ i n i n g

whether contractual limits apply to re p re s e n t a t i ve UCL
cl a i m s . In C ru z, 30 Cal. 4th at 315-320, the court took a
Relief-based appro a ch and held that re p re s e n t a t i ve UCL
claims seeking injunctive relief are in the public intere s t
(an A t t o rn ey General appro a ch) but claims seeking mone-
t a ry relief further pri vate interests (a De-facto Class
a p p ro a ch ) . A c c o rd i n g ly, the court held that claims fo r
i n j u n c t i ve relief we re not subject to arbitration but cl a i m s
for monetary relief we re subject to arbitra t i o n . Ju s t i c e
C h i n ’s dissent took an Individual Plaintiff appro a ch and
reasoned that if a plaintiff has signed an arbitration agre e-
ment then he/she must arbitrate all claims where he/she
is the named plaintiff. The dissent sugge s t e d , h oweve r,
that the real A t t o rn ey General (or “ a ny member of the
ge n e ral public who had not signed the arbitration agre e-
ment”) could assert the same claims in the interest of the
same ge n e ral public and would not need to arbitra t e
those cl a i m s . I d.at 341.

In N e t 2 p h o n e, 109 Cal. Ap p . 4th 583, issued six we e k s
after C ru z, the court took a De-facto Class appro a ch ,
found that the named plaintiff (which had not signed the
re l evant contract) stood in the shoes of the parties to the
re l evant contra c t , and enfo rced a fo rum selection cl a u s e
for both injunctive and monetary cl a i m s . The dissent sug-
gested an A t t o rn ey General appro a ch and reasoned that
the fo rum selection clause should not be enfo rc e abl e
because the plaintiff was “acting on behalf of the ge n e ra l
p u bl i c , rather than only for any group of Net2Phone cus-
t o m e rs .” I d.at 596.

None of these opinions addressed whether the named
p l a i n t i ff signed the re l evant agreement in his or her indi-
vidual capacity or as one with authority to bind the ge n e r-
al publ i c . G e n e ra l ly, a person who signs an arbitra t i o n
agreement in one capacity cannot be compelled to arbi-
t rate claims they bring in another capacity. B e n a s ra v.

M a rc i a n o, 92 Cal. Ap p . 4th 987, 990 (2001). T h u s , re p re-
s e n t a t i ve UCL claims arg u ably should not be subject to
p ro c e d u ral limitations unless someone with authority to
re p resent the ge n e ral public has agreed to the limitations.

Class Cert i f i c a t i o n
The role of class cert i fication in re p re s e n t a t i ve UCL

claims is baffl i n g . If one takes an A t t o rn ey General ap-
p ro a ch there is no need to certify a cl a s s . G e n e ral Te l .C o.

v. E . E . O. C. , 446 U. S . 318 (1980) (EEOC claims in the inter-
est of the public do not re q u i reclass cert i fi c a t i o n ) . If one
t a kes a De-facto Class appro a ch and cert i fies a class de-
fined as “the injured members of the publ i c ,” then the
claim is no longer tru ly in the interest of “the ge n e ra l
p u bl i c .”

M a ny cases have taken a De-facto Class appro a ch and
c e rt i fied classes to pursue UCL cl a i m s . C o r b e t t , s u p ra.
Rather than continu a l ly re d e fining “the ge n e ral publ i c ”
with each class cert i fication ord e r, these cases could be
read as holding that when a court cert i fies a class to pur-
sue a UCL cl a i m , the UCL claim ceases to be on behalf of
the ge n e ral public and becomes an individual UCL cl a i m ;

the court then cert i fies the plaintiff to re p resent a class of
s i m i l a r ly situated individuals each of whom is asserting an
individual UCL cl a i m . This appro a ch would also avo i d
t h e l o gical (but untested) notion that the class defi n i t i o n
for eve ry UCL claim in the interest of “the ge n e ral publ i c ”
must necessari ly include all 35 million Califo rn i a
re s i d e n t s .

R e l i e f
If one takes a strict A t t o rn ey General appro a ch , t h e n

re p re s e n t a t i ve UCL claims should focus on prov i d i n g
p u blic benefi t s . Fo l l owing the distinctions suggested by
C ru z, perhaps the pri m a ry relief awa rded in re p re s e n t a-
t i ve UCL claims should be injunctive , and courts should
let pri vate parties pursue monetary relief through individ-
ual claims or class actions. In contra s t , under the De-fa c t o
Class and Relief-based appro a ch e s , a ffo rding benefits to
the injured members of the ge n e ral public is as import a n t
as obtaining benefits for the entire ge n e ral publ i c .

S e t t l e m e n t
R e p re s e n t a t i ve UCL claims can be settled without

c o u rt approval and in confi d e n c e . This is an Individual
P l a i n t i ff appro a ch that gi ves pri vate plaintiffs complete
c o n t rol over the resolution of public cl a i m s . In contra s t ,
c o u rt approval is re q u i red to settle Proposition 65 cl a i m s
in the public intere s t , class claims on behalf of ab s e n t
class members , and deri va t i ve claims on behalf of corpo-
ra t i o n s . Health and Safety Code section 25249.7(f)(4);
C . R . C . 1 8 5 9 ; G a i l l a rd v. N a t o m a s, 173 Cal.Ap p . 3d 410,
419 (1985). UCL claims brought by public pro s e c u t o rs
do not re q u i re court approval but are ge n e ra l ly of publ i c
re c o rd . T h e re is little case law on the settlement of re p re-
s e n t a t i ve UCL cl a i m s , p re s u m ably because the parties are
s a t i s fied with their settlements and never info rm the ge n-
e ral public that claims have been re s o l ved on its behalf.

Res Judicata
Wonderland is in stark relief when considering the re s

judicata effects of re p re s e n t a t i ve UCL cl a i m s .
Under an A t t o rn eyGeneral appro a ch , the resolution of

a UCL claim should pre clude any subsequent UCL cl a i m .
For ex a m p l e , if Dan Lungren (or the Trevor Law Gro u p
re p resenting the ge n e ral public) brought and lost a UCL
cl a i m , that result arg u ably should bind Bill Lockyer or any-
one else who re p resents the publ i c . C i t i zens for Open

Access to Sand and Tide (COAST) v. S e a d rift A s s n. , 6 0
C a l .Ap p . 4th 1053, 1 0 7 3 , fn 12 (1998). This appro a ch is
p ro blematic because there is no mechanism to assure the
ge n e ral public (through the A t t o rn ey Genera l , c o u rt
s u p e rv i s i o n , or otherwise) that re p re s e n t a t i ve UCL cl a i m s
a re prosecuted competently or settled in good fa i t h .

Under the De-facto Class appro a ch , a re p re s e n t a t i ve
UCL claim becomes indistinguishable from a class action
and should pre clude subsequent individual cl a i m s .
C OA S T, 60 Cal. Ap p . 4th at 1073 (“Where … a u t h o rity to
p u rsue public rights or interests in litigation has been
gi ven to a public entity by statute, a judgment re n d e red is
res judicata as to all members of the class re p re s e n t e d .” )
Absent fo rmal class cert i fi c a t i o n , this appro a ch is pro b-

Continued on page 12



S i m i l a r ly, in Fe d e ral Ins. C o. v. Tyco Int’l Ltd. , S u p re m e
C o u rt of the State of New Yo rk , N o . 600507/03 (March 5,
2004) (“Ty c o ” ) , the court grantedTy c o ’s fo rmer pre s i d e n t
Dennis Ko z l ow s k i ’s motion for partial summary judg-
m e n t , p roviding him with a defense or advancement of
his defense expenses in the widely - p u bl i c i z e d , p e n d i n g
civil and criminal suits against him. In re a ching this con-
cl u s i o n , the Ty c o c o u rt rejected the D&O carri e r ’s asser-
tion that its “ u n i l a t e ra l ” rescission or pending decl a ra t o ry
relief action excused its duty to defend and/or adva n c e
d e fense costs. The Ty c o c o u rt reasoned that until a court
d e t e rmines an insurance policy may be re s c i n d e d , t h e
policy re q u i res payment of defense ex p e n s e s :

[U]ntil Fe d e ra l ’s rescission claims are litigated in its
favor and the Policies are decl a red void ab initio, t h ey
remain in effect and bind the part i e s . Fe d e ral contends
that these cases [cited by the Tyco court] are inapposite
because they do not address the “ i n s u re r ’s right of unilat-
e ral rescission”… A c c o rding to Fe d e ra l , the circ u m s t a n c e s
of this case differ because Fe d e ral had
“ u n i l a t e ra l ly ” rescinded the Policies by
d e l i ve ring the Rescission Letter and
re t u rning Ko z l ow s k i ’s pre m i u m . H oweve r
that diffe rence is irre l eva n t : the cited
cases and this action are materi a l ly alike in
that all the insureds have ch a l l e n ge d
whether the insure rs va l i d ly can re s c i n d
their policies, and have sought an adjudi-
cation finding the policies valid and bind-
ing and directing the insure rs to perfo rm
under them.

I d.at 7-8.
In other wo rd s , rescission did not

entitle the insurer to withhold defe n s e
p ayment any more than any other type
of cove rage dispute under the policy.

E s s e n t i a l ly, these cases equate the“duty to pay ”with the
“duty to defe n d .” Their reasoning is consistent with Cali-
fo rnia law, as they re ly on 9th Circuit cases addressing the
“duty to pay ” legal costs in the event of cove rage dis-
p u t e s . These cases offer protection to individual insure d s
entangled in cove rage disputes (often unrelated to their
own conduct). T h ey also provide powerful leve rage to
fo rce insure rs to participate in settlement of cl a i m s , t o
avoid the ex p o s u re for future defense costs. A c c o rding to
M o n t rose Chem. C o r p . v. S u p e rior Court, 6 Cal. 4th 287,
301 (1993), an insurer is not allowed to litigate cove rage
issues which impact the underlying liability during the
pendency of underlying actions. T h u s , the insured can
fo restall effo rts by the insurer to bring decl a ra t o ry re l i e f
pending the determination of the underlying liab i l i t y
cl a i m .

These decisions should prevent an insurer fro m
m e re ly walking away from its insure d s , h o p i n g

t h a t , s o m e h ow, the lawsuit is re s o l ved without its
a s s i s t a n c e .

Mary McCutcheon

11

A p u blic company restates its fi n a n c i a l
s t a t e m e n t s . Its stock dro p s , and share h o l d e rs file suit
against the company and its dire c t o rs and offi c e rs . T h e
c o m p a ny ’s Dire c t o rs ’ and Offi c e rs ’ L i ability Insurer cl a i m s
that it relied on those financial statements in issuing its
policy and, because a restatement ack n ow l e d ges that
those statements we re materi a l ly fa l s e , that it is entitled to
rescind the policy. In fa c t , a c c o rding to the D&O insure r,
it can unilatera l ly rescind the policy without re s o rting to
a ny legal pro c e s s .

T h u s , even though no court has sanctioned the re s c i s-
s i o n , the insurer refuses to pay for defense costs incurre d
in the ensuing civil, re g u l a t o ryand criminal pro c e e d i n g s .
Bad news for the company, w h i ch is faced with ex o r b i t a n t
d e fense bills in the midst of a financial cri s i s . E ven wo rs e
n ews for individual dire c t o rs and offi c e rs if the company
d e cl a res bankruptcy and the individuals must bear these
costs on their ow n .

Until re c e n t ly, D&O insure rs felt confident taking this
position because their policies contain language descri b-
ing their obligations as a duty to advance or re i m b u rs e
d e fense costs (a “duty to pay ” ) , rather than the “duty to
d e fe n d ” p rovision typically found in ge n e ral liability poli-
c i e s . T h ey contend that this diffe rence ab s o l ves them of
the obligation imposed on a ge n e ral liability insurer to
d e fend a claim even when cove rage is in doubt. R e c e n t
d e c i s i o n s , h oweve r, h ave bl u rred the distinction betwe e n
“duty to pay ” and “duty to defe n d ,” by holding D&O insur-
e rs re s p o n s i ble for advancing defense costs even when
the insurer contends that rescission or other cove rage
d e fenses pre clude cove rage for the loss.

In Associated Electric & Gas Serv i c e s , L t d .v.R i ga s,2 0 0 4
WL 540451 (E.D. Pa . M a rch 17, 2004) (“Rigas”), fo rm e r
o ffi c e rs and dire c t o rs of Adelphia Communications Corp.
sought advancement of defense expenses under their
D&O policies. A d e l p h i a ’s D&O carri e rs refused to
a d vance defense fees on the grounds that the policies
we re “ u n i l a t e ra l ly ” rescinded and certain ex clusions pre-
cluded cove rage . In a decl a ra t o ry relief action brought by
A d e l p h i a ’s D&O carri e rs , the R i ga s c o u rt re q u i red them
to pay defense expenses incurred by the insureds befo re
adjudication of the merits of the insure rs ’ rescission and
ex clusion cl a i m s . The court reasoned that if the D&O car-
ri e rs had wanted to re s e rve payment of defense ex p e n s e s
t h ey could have done so through plain language in the
p o l i c y. The R i ga s c o u rt stated: “ I n s u rance carri e rs do not
function as courts of law. If a carrier wants the unilatera l
right to refuse a payment called for in a policy, the policy
should cl e a r ly state that ri g h t . This policy does not do so.”
I d. at *15.

M s .McCutcheon is a partner in the San Fra n c i s c o
o ffice of Fa rella Braun & Martell LLP. m m c c u t c h e o n
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t h rough the current issue.
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Making Sense of “The General Public”
lematic because the absent members of the public have
no protection against incompetent prosecution or collu-
s i ve settlements.

Under the Relief-based appro a ch , the nature of the
relief obtained in the fi rst action determines the applica-
tion of res judicata. Payne v. National Collection

S y s t e m s , I n c. 91 Cal.Ap p . 4th 1037, 1044-47 (2001), s u g-
gests that a prior UCL claim bars subsequent claims fo r
i n j u n c t i ve relief but does not bar subsequent claims fo r
m o n e t a ry re l i e f. This appro a ch is pro blematic because
the res judicata effect of a prior judgment should be tied
to the claims assert e d , not the relief obtained. Gates v.

S u p e rior Court,178 Cal. Ap p .3d 301,309 (1986).
Under the Individual Plaintiff appro a ch , the results of

p rior claims would not pre clude any future cl a i m s . T h i s
would be consistent with the suggestion in People v.C a s a

Blanca Convalescent Homes, 159 Cal. Ap p . 3d 509, 5 3 1 -
32 (1984), that seve ral diffe rent state entities may simu l t a-
n e o u s ly or sequentially pursue claims re g a rding the same
c o n d u c t . The due process concerns of defendants make
this appro a ch pro bl e m a t i c .

Fi n a l ly, the courts could take a case-by-case appro a ch
and examine the nature of the claims asserted (con-
s u m e r / c o m p e t i t o r ) , the alignment of the parties (publ i c /
p ri va t e ) , and the competence of the re p resentation in the
fi rst action. This would re q u i re inquiry into whether the
p rior UCL claims we re“ p u bl i c ”or“ p ri va t e ” in nature . C i t y

of Martinez v. Texaco Trading & Tra n s p. , 353 F. 3d 758
(9th Cir. 2003) (distinguishing public and pri vate cl a i m s
a rising from the same set of fa c t s ) . This would also re-
q u i re the defendant to establish in the second action that
the fi rst action was litigated competently rather than mak-
ing that determination in the fi rst action (as in cl a s s
a c t i o n s ) . The case-by-case appro a ch does not prov i d e
mu ch pre d i c t ab i l i t y.

U l t i m a t e ly, no appro a ch to the res judicata question is
s a t i s fa c t o ry. This is unfo rtunate because courts can
expect to see more of this defense in the future .

S u m m a ry
M a rch Hare : I have an excellent idea, l e t ’s change

the subject.

L ewis Carro l l , A l i c e ’s A d ve n t u res inWo n d e rl a n d

C h a n ging the subject within the context of the UCL
p rovides no comfo rt — it only expands the conu n d ru m .
The appellate courts are struggling to develop a unifo rm
a p p ro a ch to the UCL while still respecting the dive rge n t
case law. Dissents are common.

We re the Legi s l a t u re inclined to re-visit the UCL, i t
might begin by considering why we have class actions,
p ri vate UCL actions in the interest of the ge n e ral publ i c ,
and gove rnment enfo rcement actions, and what each
these related processes is intended to accomplish. L e gi s-
lation harmonizing Code of Civil Pro c e d u re section 382
on class actions, Civil Code section 1781 on class actions
(Consumer Legal Remedies A c t ) , and Business and
P ro fessions Code section 17204 would bring needed cl a r-
i t y. P ri vate UCL claims in the interest of “the ge n e ral pub-

l i c ”might be distinguished from class actions and gove rn-
ment UCL actions. A class action statute similar to Fe d e ra l
Rule 23 might articulate class action standards and cl a ri f y
whether lower cert i fication standards apply for cl a s s
actions pursuing injunctive relief only.

F ailing a legi s l a t i ve solution (a virtual cert a i n t y ) ,
appellate courts will continue lab o ring case-by - c a s e

to further define “the ge n e ral publ i c ” under the UCL. I n
this env i ro n m e n t , l aw ye rs litigating re p re s e n t a t i ve UCL
claims will serve their clients and the law well by cl e a r ly
a d d ressing the issues implicated by claims brought on
behalf of“the ge n e ral publ i c .”


